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BUILDING CONFIDENCE IN THE
SUPREME COURT THROUGH ETHICS
AND RECUSAL REFORMS

Wednesday, April 27, 2022
HoUSE OF REPRESENTATIVES

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY,
AND THE INTERNET

COMMITTEE ON THE JUDICIARY
Washington, DC

The Committee met, pursuant to call, at 2:04 p.m., in Room
2141, Rayburn House Office Building, Hon. Hank Johnson [Chair
of the Subcommittee] presiding.

Members present: Representatives Nadler, Johnson, dJones,
Jeffries, Lieu, Stanton, Cohen, Swalwell, Ross, Neguse, Jordan,
Issa, Chabot, Gohmert, Gaetz, Johnson, Tiffany, Massie, Bishop,
Fitzgerald, and Bentz.

Staff present: Aaron Hiller, Chief Counsel and Deputy Staff Di-
rector; John Doty, Senior Advisor and Deputy Staff Director; Arya
Hariharan, Chief Oversight Counsel; David Greengrass, Senior
Counsel; Moh Sharma, Director of Member Services and Outreach
& Policy Advisor; Brady Young, Parliamentarian; Cierra Fontenot,
Chief Clerk; Gabriel Barnett, Staff Assistant; Daniel Rubin, Com-
munications Director; Merrick Nelson, Digital Director; Jamie
Simpson, Chief Counsel for Courts & IP; Evan R. Christopher,
Counsel for Courts & IP; Matt Robinson, Counsel for Courts & IP;
Matt Robinson, Counsel for Courts & IP; Atarah McCoy, Profes-
sional Staff Member/Legislative Aide for Courts & IP; Betsy Fer-
guson, Minority Senior Counsel; Elliott Walden, Minority Counsel,;
Andrea Woodard, Minority Professional Staff Member; and Kiley
Bidelman, Minority Clerk.

g/Ir. JOHNSON of Georgia. The Subcommittee will please come to
order.

Without objection, the Chair is authorized to declare recesses of
the Subcommittee at any time.

We welcome everyone to this afternoon’s hearing on Building
f(‘Donfidence in the Supreme Court through Ethics and Recusal Re-
orms.

Before we begin, I would like to remind Members that we have
established an email address and distribution list dedicated to cir-
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culating exhibits, motions, or other written materials that Mem-
bers might want to offer as part of today’s hearing. If you would
like to submit materials, please send them to the email address
that has been previously distributed to your offices and we will cir-
culate the material to Members and staff as quickly as we can.

I would also like to ask Members to please mute your micro-
phones when you are not speaking. This will prevent feedback and
other technical issues. You may unmute yourself any time you seek
recognition.

I will now recognize myself for an opening statement.

We are here today to consider a question that goes to the heart
of our democracy: Should the United States Supreme Court, the
highest court in our Nation and one of the most powerful judicial
bodies in the world, abide by a uniform and binding set of ethics
rules?

Ours has been described as a government laws and not of men.
Nowhere is that principle more essential than in the fair and even-
handed Administration of justice. This house is built on the rule of
law; its foundation is fairness, transparency, and accountability.
The lack of enforceable ethical standards for judicial officers is a
crack in that foundation.

It is a flaw that was first recognized nearly 50 years ago when
the judges of the lower Federal courts wrote and adopted an ethics
code to bind themselves to better conduct. That code does not apply
to the Supreme Court. The justices were unpersuaded by the ac-
tions of their judicial peers and did not see the need to Act then.
They refuse to Act now.

The result is sadly predictable: A steady stream of revelations
that justices have approached the line of acceptable behavior in an
ethical gray area or, seemingly, more and more often have crossed
the line entirely. The propensity to transgress is not limited to the
justices appointed by presidents of one political party. I am afraid
it is not a coincidence that recent polling has shown a marked de-
cline in public confidence in the Supreme Court.

Other events have made it disturbingly clear that without ex-
plicit enforceable rules, certain members of the high court are
going to try to keep trying to get away with more and more, until
they have gotten away with our whole republic. I am alarmed, for
example, about unanswered questions about Justice Thomas’ fail-
ure to recuse from a decision that we now know might have impli-
cated the actions of his wife and her apparent efforts to overturn
the 2020 election.

This problem is much bigger than Clarence Thomas, however.
His is a case in point for why enacting enforceable ethics rules is
long past due.

Today we explore how to fix that crack in our foundation. If the
justices of the Supreme Court will not Act to safeguard their con-
stitutional responsibilities as impartial judicial officers, then it is
up to this body. It is Congress’ responsibility to make laws gov-
erning the Federal Courts, which includes the Supreme Court.
There are several bills that would bring much-needed improve-
ments to the ethics and recusal practices of the Supreme Court jus-
tices.
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These include two bills I have been proud to lead in the House:
The Supreme Court Ethics Act and the 21 Century Courts Act of
2022. Any meaningful ethics reform must include meaningful
recusal reform. They go hand-in-hand and are crucial to ensuring
that the decisions made by unelected officers who serve for life, and
who have the power to say what the law is, are made fairly and
without respect to persons or profits.

That brings us to today’s hearing and our distinguished panel-
ists. I thank you in advance for your expertise and for the time you
have devoted to these subjects and to this hearing. I look forward
to your testimony.

Now, I will recognize the Ranking Member for his statement.

Mr. IssA. Thank you, Mr. Chair. Thank you for holding this im-
portant hearing. I look forward to our Witnesses.

First, I would like to ask unanimous consent that we submit into
the record an article penned yesterday from The Hill titled, “House
panel to explore impeachment, judicialethics in wake of Ginni
Thomas texts.”

Chair NADLER. Without objection.

[The information follows:]
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House panel to explore impeachment, judicial
ethics in wake of Ginni Thomas texts

by Emily Brooks - 04/26/22 5:55 PM ET
House Democrats on Wednesday will hold a hearing on Supreme

Court ethics and the possibility of impeaching justices, a move that
follows the revelation of controversial text messages from Ginni

Thomas, the wife of Justice Clarence Thomas.

The texts from Ginni Thomas to then-White House chief of staff Mark
Meadows about the 2020 presidential election and the Jan. 6, 2021,
Capitol riot have set off a political firestorm in Washington, raising
Democratic anger and calls for Clarence Thomas to recuse himself
from decisions related to the election and former President Trump.

Republicans overwhelmingly have rallied to Clarence Thomas's

defense.

A memo from Rep. Hank Johnson (D-Ga.), the chairman of the House
Judiciary courts subcommittee, distributed to members ahead of
Wednesday's hearing, and obtained by The Hill, explores codes of
conduct for federal judges outside the Supreme Court and
summarizes legislative proposals to impose ethics requirements on
Supreme Court justices.

Notably, the memo also discusses Congress’s impeachment authority
in the Constitution as one form of regulation of the conduct of

Supreme Court justices.

“Threats or inquiries of impeachment as a means of regulating the
conduct of Supreme Court justices have had varying effects,” the
memo said.
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Justice Abe Fortas resigned in 1969 amid ethics concerns, while
Justice William O. Douglas sat on the court for flve more years after
the House Judiciary Committee voted on party lines to take no action
following a 1970 impeachment inquiry.

Only one Supreme Court justice has ever been impeached by the
House, Samuel Chase in 1804, but he was not convicted by the

Senate a year later.

Issues surrounding Thomas are a clear driver of the committee’s

interest in Supreme Court ethics issues.

The memo points out that calls for the Supreme Court to implement a
code of ethics gained steam among lawmakers “following the
reporting about text messages between the spouse of an associate
justice and the then-White House Chief of Staff.”

“The Supreme Court has long operated as though it were above the
law. But, Justice Clarence Thomas' refusal to recuse himself from
cases surrounding January 6th, despite his wife's involvement, raises
serious ethical — and legal — alarm bells,” said Rep. Mondaire Jones
(D-N.Y.), vice chair of the House Judiciary courts subcommittee.

“The need for strong, enforceable ethics laws is clearer than ever. We
have to do more to hold the Court accountable and restore public

|u

trust through a binding code of ethics and recusa

Thomas, the most senior associate justice, is a reliable conservative
vote in matters before the court. Republicans have defended him

amid scrutiny over his wife's activities.

Some in the GOP believe that with this hearing, Democrats are laying

the groundwork for further action against him.

“Let’s be honest, this hearing is nothing more than step one in

impeaching Justice Thomas,” a senior GOP aide told The Hill.
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Ginni Thomas has been a regular presence in conservative activism
circles for decades, but scrutiny of her activities escalated following a
January New Yorker profile raising questions about whether her

actions pose a conflict of interest to Justice Thomas.

In March, the House select committee investigating the Jan. 6 attack
revealed Thomas's text messages to Meadows urging him to not let
Trump concede the 2020 election, asserting without evidence that
there was fraud in the election and expressing frustration that
Republican members of Congress were not doing more to help

overturn the results.

That further heightened outrage at Clarence Thomas, given that he
could rule on cases about the 2020 election and the Jan. 6 Capitol
attack. A group of 24 House and Senate Democrats sent a letter to
Chief Justice John Roberts and Thomas asking Thomas to recuse
himself from such cases.

Others went further. Johnson called for Thomas's resignation. Rep.
Alexandria Ocasio-Cortez (D-N.Y.) said that his failure to recuse
himself from matters involving his wife could prompt more
investigation and “serve as grounds for impeachment.”

Speaker Nancy Pelosi (D-Calif.) called Ginni Thomas a “proud
contributor to a coup of our country” and renewed her call to institute

a code of ethics for the Supreme Court.

Impeaching Clarence Thomas would be a heavy political lift, and
several House Democrats have said they are not sure his conduct
rises to that level. More appear most interested in pursuing legislative

avenues to impose ethics standards on the Supreme Court.

Johnson last year introduced the Supreme Court Ethics Act to
implement a judicial code of conduct that applies to the Supreme
Court. Jones co-led the Twenty-First Century Courts Act, which would
similarly implement a code of conduct for the justices.
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“Recent reports that the text messages of a justice’s spouse urging
the overturning of a free and fair election may have been atissuein a
case in front the Supreme Court — but that the justice did not recuse
himself from the case — is just the latest and particularly egregious
example in an unfortunately long list of illustrations as to why
Supreme Court justices need to follow a formal code of ethics,”
Johnson told The Hill. “I have been calling for this sort of reform for
years, and | am encouraged to see a large, bipartisan majority of the
public in favor of this long overdue legislation.”

The Wednesday hearing witness panel is packed with advocates for
Thomas to recuse himself from cases that could present the
appearance of a conflict of interest due to his wife's text messages.

Stephen Gillers, a New York University law professor and judicial
ethics scholar, has said that Thomas should recuse himself from
cases about Jan. 6 in light of his wife's text messages.

Also at the hearing will be Donald Sherman of Citizens for
Responsibility and Ethics in Washington, which has also called
Thomas's recusal and a code of conduct for the court. Gabe Roth of
Fix the Court has for years called for Thomas to recuse himself from

matters related to his wife's activism.
This has led to GOP attacks.

“For more than 30 years, Democrats have tried and failed to destroy
Clarence Thomas. Their misogyny now towards his wife should be
beneath them — but apparently not,” said Jonathan Wilcox,
communications director to the courts subcommittee’s ranking

member, Rep. Darrell Issa (R-Calif.).

The Republican witness for the panel is attorney Mark Paoletta, a
defender of Thomas who previously worked in the White House for
both Trump and former President George H.W. Bush, including on

Thomas's confirmation.
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Mr. IssA. Thank you, Mr. Chair.

I am going to comment only on the, the headline here today. A
headline like that does no good to the court, and it does no good
to, in fact, this body. The actions, or beliefs, or views of a spouse
of a member of the court cannot, should not, and will not ever be
grounds for impeachment of a judge. That, I think, goes without
saying. I am appalled that this kind of rumor and innuendo would
even get into a headline, whether or not the context is appropriate.

We have nine justices of the Supreme Court. Those justices are
well-respected. They are humans, men, and women, they are not
perfect. They are mostly married or widowed. They, in fact, have
lived long lives and served our country well. None of that is going
to be doubted today.

There is a question, and it is a legitimate question for us here
in this body. The Supreme Court does not and cannot make laws.
The Executive Branch is not empowered to make laws, although
regulations sometimes carry the power of law. We are empowered
with that.

Therefore, the question of whether or not mandates under law
shall be placed on the other two bodies will always be determined
by this body. A voluntary standard by the Executive Branch can be
changed by the Executive Branch. A voluntary standard by article
III, the Judicial Branch, can we have changed by them.

Only a law passed by this body and signed by the President is
binding on all of us until perpetuity or until changed by similar
statute. That is what we will be considering today and in the days
to come. I think we do so and must do so soberly because the sepa-
ration of powers is real, and it is for a valid reason.

So, as we listen to the Witnesses and as we look at potential leg-
islation, I know that all of us here on the dais will, in fact, do so
knowing that we must measure carefully, measure again carefully,
and make those cuts into the very fabric of our Constitution very
sparingly.

Having said that, I am afraid that the opening comments that
I put in from The Hill newspaper could in fact be the subject du
jour. They should not. The question of whether or not there should
be additional legislation affecting the justices of the Supreme Court
is one that I am perfectly willing now and, in the future, to con-
sider. Whether or not we are to pass a law, or to recuse, or to some-
how admonish a justice of the Supreme Court because they had the
audacity decades ago to marry somebody with an opinion is not
something I want to hear, or discuss, or try today.

With that, Mr. Chair, I yield back.

Mr. JOHNSON of Georgia. I am now pleased to recognize the
Chair of the Full Committee, the gentleman from New York, for his
opening statement.

Chair NADLER. Let me start by assuring my friend Mr. Issa that,
as far as I know, nobody in this body wrote that headline.

Thank you, Mr. Chair, for holding today’s important hearing. The
Supreme Court is one of the nation’s most vital institutions whose
duties are sacred: To administer justice and uphold the rule of law,
and to do so independently and fairly.

Now, and as always, the court’s fidelity to the principles of legal
and impartial justice, as well as the public’s faith in the integrity
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of the judiciary, are foundational to maintaining the rule of law.
Our Federal judiciary is the envy of the world, and Congress has
an o]c‘)iligation to ensure that this hard-earned reputation is main-
tained.

Unfortunately, the reputation of the court has been undermined
in recent years by the actions of the justices themselves across the
ideological spectrum. We expect the justices of our nation’s highest
court to hold themselves to the highest standards of ethical conduct
but, in fact, their conduct too often falls below the standards that
lower court judges are required to follow.

Public faith is weakened by every story about a justice being
treated to a lavish junket, accepting an unreported gift, or failing
to disclose an asset, appearing on stage or on social media with a
political candidate, attending $350-a-head dinners hosted by dark
money groups, or meeting behind closed doors with entities that
have interests before the court.

People are justifiably shocked when they learn that not only is
there no code of conduct for the Supreme Court but that the jus-
tices have steadfastly opposed the creation of one. Every Member
of Congress is subject to a code of conduct, as is every other Fed-
eral judge.

Article T and the administrative law judges in the Executive
Branch are subject to even more stringent ethics requirements, in-
cluding a statutory prohibition on criminal conflicts of interest.

Even more concerning are the justices repeated failures to abide
by the Federal recusal statute, which does apply to them. Not a
year seems to go by without another example in which a justice
fails to recuse themselves despite having a financial connection to
a party, or having participated in a case before they became a jus-
tice, clear grounds for recusal.

A number of justices have suggested that they are subject to a
less stringent recusal standard than every other Federal judge,
even that the law might not apply to them in the same way as to
other judges or at all.

In recent years, the recusal problem has grown much more seri-
ous. Last year, for example, Justice Barrett refused to recuse from
a case involving a group that had spent more than a million dollars
advocating her appointment to the bench. Three justices refused to
recuse from a case involving a publisher who had given them six-
and seven-digit book deals. Of course, we know that Justice Thom-
as failed to recuse from at least one case involving the attempt to
overturn the 2020 election, despite his wife’s apparent direct and
active involvement in that effort.

The appearance of impropriety and disregard for the law can
have devastating effects on the public’s trust and the integrity and
independence of the judiciary. Our constitution system suffers
when it looks like the justice of the Supreme Court, the very people
we entrust to maintain the rule of law, think that they themselves
are above the law. Thus, we must remain vigilant against attempts
to undermine the foundational ideals of impartiality and fairness
upon which the public must rely.

With the seriousness of this obligation in mind, I look forward
to hearing from our distinguished panel of Witnesses. I yield back
the balance of my time.
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Mr. JOHNSON of Georgia. Thank you. I am pleased now to recog-
nize the Ranking Member of the Full Committee, the gentleman
from Ohio, Mr. Jordan, for his opening statement.

Mr. JORDAN. Thank you, Mr. Chair.

Everyone can see through the Democrat’s charade here today.
This isn’t about ethics, or justice, or the separation of power, this
is a partisan attack on the highest court in the land. The modern
Left has zero tolerance for people who don’t adhere to their pro-
gressive ideology.

Democrats control the Executive Branch, they control the bu-
reaucracy, they control Congress, and they control this Committee,
world progressives control the media and academia—academia, ex-
cuse me, they are making inroads in big business, and they control
most of big tech. Used to control all big tech until just a couple
days ago. Just the fact that one part of big tech may in fact now
recognize free speech and the First Amendment they are going
crazy.

There is one place of power that the Democrats don’t control, and
they can’t stand it. They can’t stand the fact that they don’t control
the United States Supreme Court. Doesn’t matter that the conserv-
ative justices on the Supreme Court were nominated and confirmed
by the Senate for life terms in line with what our founders put in
the U.S. Constitution, Democrats can’t stand that conservative jus-
tices serve on the bench. They are willing to destroy the Supreme
Court itself to get their way.

They are so desperate to take down our time-honored institutions
in furtherance of their radical agenda that last year senior Mem-
bers of this Committee put out a bill to pack the Supreme Court.
These Democrats, including the Chair and the Chair of this Sub-
committee, suddenly decided that, despite 150 years of precedent,
the magic number for the Supreme Court justices should now be
13. Just so happens that this is the exact number that would give
Democrats a majority with the new appointments that would come
from President Biden.

The Democrat attacks on the integrity of the Supreme Court are
not just limited to court packing, prominent Democrats have said
the Supreme Court is “not well,” and threatened to restructure the
court if it doesn’t heal itself, meaning decide cases the way Demo-
crats want them decided.

Senator Schumer called out Justice Gorsuch and Kavanaugh by
name telling them that they would “will have to pay a price” if they
“go forward with these awful decisions.”

Don’t forget how Democrats treated Justice Barrett during her
confirmation, questioning her faith, something that is mentioned in
the First Amendment, first thing in the Constitution, questioning
her faith and whether the “dogma” that lives around her or lives
within her.

Everyone remembers the public character assassination that
Democrats committed against Justice Kavanaugh.

These Democrats’ attacks aren’t new. They go back 30 years,
back to when Senator Joe Biden Chaired the Senate Judiciary
Committee. Senator Biden’s attacks were so egregious they yielded
a new verb, whole new word, “borking,” named after President Rea-
gan’s nominee to the Supreme Court in 1988, Judge Robert Bork.
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The dictionary defines “borking” as attacking or defeating un-
fairly through an organized campaign of harsh criticism or vilifica-
tion. Think about that. Senator Biden’s attacks were so bad the dic-
tionary had to create a new word to describe it. The attacks were
successful, and Judge Bork pulled his nomination.

In 1991, Senator Biden tried it again on Justice Thomas. We are
fortunate that the country, and the country is fortunate that Judge
Thomas withstood these unfair attacks and is now Justice Thomas.

Here we are, 30 years later and the Democrats on this Com-
mittee are trying to finish what Joe Biden started. Don’t take my
word for it, read the Chair’s own memo. The memo the Chair put
out in advance of today’s hearing has a whole section on previous
attempts to impeach Supreme Court justices.

Why? Why would he reference that? The only plausible expla-
nation for this is that they are desperate to try to build the case
to impeach one of the sitting justices in the next few months so
they can try to remove them and replace them with another Biden
appointee.

This is as wrong as it gets. The American people expect better
from us. There is a border crisis, there is a 41-year high inflation
rate that is hitting everyone’s pocket, there is a war in Ukraine,
and Democrats are scheming in their ill-fated attempt to remove a
life-tenured Supreme Court justice. This is not what we should be
focused on.

Mr. Chair, I yield back.

Mr. JOHNSON of Georgia. Thank you, Mr. Jordan.

Without objection, all other opening statements will be included
in the record.

Before we introduce our panel of Witnesses, without objection I
will enter the following written Witness statements into the record.

The first is a statement, Project On Government Oversight, or
POGO, a nonpartisan independent organization devoted to expos-
ing government, government waste, corruption, and abuse of
power. POGO’s statement discusses the longstanding need for a
code of conduct at the Supreme Court, as well as other improve-
ments in the recusal and disclosure process.

The second statement is from the Leadership Conference on Civil
and Human Rights, a coalition of over 230 national organizations
committed to promoting and protecting civil rights in the United
States. The Leadership Conference’s statement also reinforces the
need for decisive action on a Supreme Court code of ethics, and
strengthen recusal rules to ensure balanced, independent decision-
making worthy of the public’s confidence.

The third is a statement for Alliance for Justice, a national orga-
nization representing over 130 public interest and civil rights
groups. Alliance for Justice’s statement voices support for the work
of this Subcommittee in holding this hearing, and for the 21st Cen-
tury Courts Act.

Without objection, I will so order inclusion in the record.

[The information follows:]
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PROJECT ON GOVERNMENT OVERSIGHT

Statement of the Project On Government Oversight
Before the House Judiciary Subcommittee on Courts, Intellectual Property, and the
Internet
“Building Confidence in the Supreme Court Through Ethics and Recusal Reforms™
April 27, 2022

Thank you, Chairman Johnson, Ranking Member Issa, and Members of the Subcommittee for
the opportunity to submit this comment about ethics, the Supreme Court, and Americans’ trust in
vital democratic institutions.' Founded in 1981, the Project On Government Oversight (POGO)
is a nonpartisan independent watchdog that investigates and exposes waste, corruption, abuse of
power, and when the government fails to serve the public or silences those who report
wrongdoing; The Constitution Project was founded in 1997 and joined POGO in 2017, We
champion reforms to achieve a more effective, ethical, and accountable federal government that
safeguards constitutional principles.

Last year, we convened a task force of experts — including former judges with varied
ideological backgrounds — who issued a report, Above the Fray, containing several
recommendations to turn down the temperature on Supreme Court selection and enhance the
court’s legitimacy.? While many potential Supreme Court reforms are the subject of considerable
debate, there is wide support for improving Supreme Court ethics rules, which would serve a
critical role in restoring the public’s faith in the court.

The creation and implementation of strong ethics rules can and should begin, regardless of any
other reforms.

Strengthening Supreme Court ethics requires a multifaceted approach that should address several
key substantive shortcomings in the current ethics regime: subjective recusal standards;
insufficient guidance surrounding conduct that undermines justices’ perceived impartiality; and
inadequate disclosure of potential conflicts.

' This testimony draws on several previous POGO publications, including [L.R. 1, the “For the People Act of 2019
Hearing before the House Committee on the Judiciary, 116th Cong. (January 29, 2019) (testimony of Sarah
Turberville, Director. The Constitution Project at POGO) hitps:/www . pogo.org/estimony/2019/01/closing-the-gap-
in-judicial-ethics/; Task Force on Federal Judicial Selection. Above the Fray, Project On Government Oversight,
July 8, 2021, hitps:/www., orgfreport/202 1/07/above-the-fray-changing-the-stakes-of-supreme-court-selection-
and-enhancing-legitimacy/: Judicial Ethics and Transparency: The Limits of Existing Statutes and Rules: Hearing
before the House Committee on the Judiciary, Subcommittee on Courts, Intellectual Property, and the Internet,
117th Cong. (October 26, 2021) (testimony of Dylan Hedtler-Gaudette, Government Affairs Manager, POGO),
hups:/www pogo.org/testimony/202 1/10/pogo-testimony -increasing-transparency -and-accountability-in-the-
judicial-branch/; Sarah Turberville and David Janovsky. “A Potential Watershed Moment on Supreme Court
Ethics,” Project On Govemment Oversight, March 31, 2022, hitps://www pogo.org/analysis/2022/03/a-potential-
watershed-moment-on-supreme-court-gthics/.

* Project On Government Oversight, Above the Fray [see note 1].
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Filling these gaps will likewise require multiple approaches, including strengthening and
expanding existing laws and creating a code of conduct for the Supreme Court. Finally, all these
reforms should contain mechanisms to ensure full and faithful compliance.

The recently introduced 21st Century Courts Act is a commendable step toward addressing many
of these issues. This testimony elaborates on the ethics challenges facing the court to help guide
the committee as it considers that bill and any future legislation.

The Need for Supreme Court Ethics Reform

As the most prominent judges in the country, there is little doubt that justices of the Supreme
Court have a significant influence on the public’s understanding of the workings and role of the
courts, and — consequently — on their trust in the judiciary’s commitment to fairness and
impartiality. The concentration of power among just a handful of people on the court underscores
how vital it is for justices to comport with a robust ethical framework,

There are a handful of statutes, case law, and norms that currently provide a basic — and, as my
testimony argues, insufficient — ethics framework for the Supreme Court. Section 455 of Title
28 of the United States Code specifies when judges and justices must recuse themselves from a
proceeding. It contains a blanket obligation to recuse whenever a judge or justice’s “impartiality
might reasonably be questioned.” * The Ethics in Government Act of 1978 also confers limited
ethical responsibilities by requiring federal judges, including Supreme Court justices, to submit
annual financial disclosures.*

However, these laws have gaps that undermine their aims — and Chief Justice John Roberts has
publicly cast doubt on whether these laws are actually binding on Supreme Court justices.’ And
members of the nation’s highest court are not covered by the Judicial Conduct and Disability Act
of 1980, which created a process for the filing and investigation of complaints and for discipline
of federal judges.®

According to Chief Justice Roberts, the Supreme Court justices also consult the “Code of
Conduct for United States Judges,” which does not formally apply to the justices but governs the
conduct of judges in lower federal courts.” But episodes over the last two decades — including
several in very recent memory — have made clear that the Supreme Court’s informal
consultation of the code is not sufficient. Appearances matter in government ethics, and the
inadequacy of the Supreme Court’s ethics rules sends a signal, even if unintended, that the
justices are above the standards for every other judge.

3 The provision. originally passed in 1940, was extended to appeals court judges and Supreme Court justices in
1974, The law also instructs judges to step aside when they have personal biases toward parties or knowledge of
disputed facts: have previously been involved with a case as a lawyer, judge, or public servant; have a financial
interest or a family member with a financial interest in the outcome: or when they or a family mcmbcr are involved
inor could be dffoclcd by tllcprocwdmg,s 28 U.S.C. § 455 (2021), hups: /3 Juscode/text/28/455,
"SUS.C App. §10 1D(11). hitps:/fuscode. house. gov h iew xhiml ?req=(title: 5a%20scction: 101%20cdition: prelim,
* Chief Justice John Roberts, “2011 Year-End Report on the Federal Judiciary,” (December 31, 2011), 7,
https://www supremecourt.gov/publicinfo/vear-end/201 lvear-endreport. pdf.

828 U.S.C. §§ 351-364 (2021), hups://www law.cornell. edu/uscode/text/28/pan-lichapter-16,

" Roberts, “2011 Year-End Report on the Federal Judiciary,” 4 [see note 5).
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Ethics reform is neither partisan nor personal, Lapses are not limited to justices who ascribe to a
particular judicial philosophy or were nominated by presidents of one party or the other. Every
justice who has served in the last decade has done something that has raised questions about
propriety and impartiality.®

While ethics reform must be informed by past incidents, it is fundamentally a forward-looking
effort, one designed to ensure the Supreme Court has the best possible system in place to support
the public’s faith in the institution.

The Importance of a Code of Conduct

Every other federal judge is bound by a code of conduct.” The only exceptions are the most
visible and consequential jurists in the land — the justices of the Supreme Court.

Having been entrusted with that great power, the justices owe the public not only a commitment
to the ethical use of power, but also a conspicuous demonstration of their ethical conduct. While
the simplest solution may be to apply the “Code of Conduct for United States Judges” to the
Supreme Court as well, the existing code of conduct for lower federal court judges does not
address a number of issues that are particular to the ethical conduct of Supreme Court justices,
such as disqualification and the impact of public appearances and other off-the-bench conduct. It
is time for the justices to be bound by a code of conduct that accounts for the unique
circumstances that accompany service on the nation’s highest court.

A Supreme Court code of conduct is a bipartisan idea whose time has come. In 2018, Ranking
Member Issa sponsored a bill that contained a provision for a Supreme Court code of conduct. '
The recently introduced 21st Century Courts Act similarly directs the court to create a code for
itself.'" Even President Biden’s bipartisan Commission on the Supreme Court — a body
unwilling to endorse any specific recommendations following its exhaustive, multi-month review
of Supreme Court reforms — seemed to agree that the court would benefit from a code. It wrote,
“experience in other contexts suggests that the adoption of an advisory code would be a positive
step on its own, even absent binding sanctions,”!?

As we will discuss below, a Supreme Court code of conduct is one avenue for addressing some
of the substantive shortcomings in the current ethics regime for the court.

#Fix the Court, “Ahead of House Hearing on SCOTUS Ethics. We Recount the Justices’ Many Ethical Lapses,”

March 2, 2022, https:/fixthecourt. com/2022/03/ahead-house-hearing-scotus-ethics-recount-justices-many-ethical-

lapses/: Turberville and Janovsky, “A Potential Watershed Moment on Supreme Court Ethics™ [see note 1]

# Judicial Conference of the United States, “Code of Conduct for United States Judges,” Guide to Judiciary Policy,

vol. 2, ¢h. 2 (March 12, 2019), 2,

https:/fwww . uscourts. gov/sites/default/files/code_of_conduct_for_united_states_judges_effective march_12_2019.p

df.

1? Judiciary ROOM Act of 2018, H.R. 6755, 115th Cong. (2018), hitps://www.congress. gov/bill/1 1 5th-

congress/house-bill/6755.

1" 21st Century Courts Act, 117th Cong. § 2 (2022),

hups:/Awww whitehouse senate gov/imo/media/doc/2 | CA%20Bill%20 Text%20( 1 1 Tih) %20EMBARGOEDY:2010%

201130%204-6.pdf,

' Presidential Commission on the Sup Court of the United States, Final Report, December 2021, 221,
¥ i 7k ent/uploads/2021/12/SCOTUS-Repor-Final-12 8.21-1 pdf.
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Addressing Recusal

On its face, the federal law that governs recusal standards for federal judges applies to Supreme
Court justices as well."* But unlike lower court judges, recused Supreme Court justices cannot
be replaced, making their recusal decisions even more consequential. Supreme Court ethics
reform must adequately account for unique circumstances facing a justice’s disqualification from
hearing a case. This requires rebalancing the justices’ current reluctance to recuse in any but the
most extreme circumstances and creating a system that leads to more transparent and impartial
decision-making around recusals.

Currently, when deciding whether to recuse, Supreme Court justices weigh the impact of an
actual or perceived conflict of interest against concerns about the evenly split decision that could
result from their disqualification. The often-counterproductive argument that justices have a
“duty to sit,” that is, to hear cases, has the effect of keeping justices involved where objective
considerations would suggest recusal was prudent, '

Recusal for even apparent conflicts is far more beneficial to the court than having nine justices
hear any given case.'” Any new code of conduct should critically examine the presumptions on
which the “duty to sit” is based.'® As our task force emphasized, recent history and scholarship
have shown that an even-numbered court is not a significant problem.'” In fact, the evidence

13 See 28 1U.S.C. § 455. In his 2011 letter on judicial ethics. Chief Justice Roberts questioned whether § 455 could
constitutionally be applied to the justices [see note 5.

4 For c\amplc‘ see Jeffrey Stempel, “Chiel William's Ghost: The Problematic Persistence of the Duty to Sit
Doctrine,” Buffalo Law Review, vol, 57 (2009), 813-958, hitps://scholars law unlv edw/Tacpub/232/, In his 2004
memo in Cheney v, U.S. Dist. Ct., Justice Scalia wrote that recusal 1o avoid the perception of bias “might be sound
advice if T were sitting on a Court of Appeals. ... There. my place would be taken by another judge. and the case
would proceed normally. On the Supreme Courl_. however, the consequence is different,” Cheney v, U.S. Dist. Ct..
542 U.S. 367 (2004) (Scalia. J. memo). 3. https://www supremecourt. gov/opinions/03pdf/03-475scalia.pdf.

'* Judges do have a responsibility to hear cases: Canon 3(A)(2) of the “Code of Conduct for United States Judges™
slates, “a judge should hear and decide matters assigned, unless disqualified” [see note 9], However, the purpose of
this provision is not to narrow the instances where disqualification is required, but rather to prevent judges from
avoiding potentially unpopular issues. See Stempel, “Chief William's Ghost.” 818-834 [sce note 14].

1% Congress attempted to address the justices” reluctance to recuse following Justice Rehnquist’s citation of what
became known as the “duty to sit” to justify his refusal to disqualify from a case where a conflict was readily
apparent, See Laird v. Tatum, 409 US. 824, 838 (1972) Sherrilyn A. Ifill, “Do Appearances Matter?: Judicial
Imparllallh and the Supncmc C01I11 in Bush v. GOI’C !Jan.‘and f aw .‘(‘eweu Vi 0| 61, no, 3 (2002), 619,

hitos: : xt=mir. In 1974, Congress
amended the judicial dlsqudlerdhOl‘I statute rcqumnbjudgcs dndJLISlICCS recusal in cases where their “impartiality
might reasonably be questioned.” See 28 U.5.C. § 544 (2022), hitps:/fwww law cornell edu/uscode/iext/28/544.

In 1993, Justices William Rehnquist, John Paul Stevens, Sandra Day O’ Connor, Antonin Scalia, Anthony Kennedy,
Clarence Thomas, and Ruth Bader Ginsburg issued a recusal policy statement that expressed an unwillingness to
recuse in some circumstances due to the perceived impact of recusal on the court: “We do not think it would serve
the public interest to go beyond the requirements of the statute. and to recuse ourselves, out of an excess of caution,
whenever a relative is a partner in the firm before us or acted as a lawyer at an earlier stage. Even one unnecessary
recusal impairs the functioning of the Court.” “Statement of Recusal Policy.” November 1, 1993, 1,
hitp:/feppe.org/docLib/20110106_RecusalPolicy23 pdf.

'" See Ryan Black and Lee Epsiein. “Recusals and the ‘Problem’ of an Equally Divided Supreme Court.” Journal of
,Ippeﬁ(.--‘e Pmcf.-ce and Process, v ol T.no. 1 (2(}05] 81




20

suggests otherwise — the court may be more inclined to seek common ground and more modest
and narrow decisions when faced with the prospect of an even split.'®

Even so, there are reforms that could allay any concern about a split decision, The “duty to sit” is
rendered moot if the court can replace a recused justice. While such a reform would be a
departure, there is good precedent at the federal and state level. Retired Supreme Court justices
already have the option of hearing cases as part of circuit court panels, and the law could be
modified to allow them to fill in for recused justices as well.'” This practice is already in place in
states like New Hampshire, where the law permits the state’s chief justice to randomly select a
retired justice to temporarily serve if there is a vacancy left due to a disqualification.*

Congress should also clarify the recusal statute to better specify the types of situations that
require recusal, While the current law lists several specific scenarios, largely dealing with
conflicts from financial or employment relationships, many scenarios fall under the law’s catch-
all provision, which requires recusal when a reasonable person would doubt a judge’s
impartiality.*' The 21st Century Courts Act would add much-needed detail, including specifying
additional financial or work entanglements by judges or their families that require recusal and
covering organizations affiliated with ones that pose a direct conflict.*?

Revised recusal rules, both in statute and a code of conduct, should also clarify when financial or
other circumstances involving a justice’s family member would counsel the justice’s
disqualification from a case. This is not to suggest a justice should be disqualified simply
because a spouse or child has strong views on controversial topics. The law currently requires
recusal when a justice’s immediate family has an “interest that could be substantially affected”
by the outcome of a case, but it provides little elaboration. ™ If a relative is closely affiliated with
a litigant, amicus, or issue before the court, that should call for a more critical analysis. The
public has no way of knowing what justices and their close relatives discuss, and the public
should not have to take it on faith that relatives who are tied to litigants are refraining from
exerting influence,

Stronger recusal rules will have limited use if the enforcement mechanism is not improved.
Currently, lower court judges and the justices decide for themselves if they can sit impartially on
a case.” The justices’ recusal decisions (or refusals) lack even the rudimentary enforcement

¥ In 2017, Justice Samuel Alito commented, “Having eight was unusual and awkward. That probably required
having a lot more discussion of some things and more compromise and maybe narrower opinions in some cases that
we would have issued otherwise.” Quoted in Jess Bravin, “With Court at Full Strength, Alito Foresees Less
Conservative Compromise With Liberal Bloc,” Wall Street Journal, April 21, 2017,

htips:/www wsi com/articles/BL-WB-68082. See also Adam Liptak. “A Cautious Supreme Court Sets a Modern
Record for Consensus,” New York Times, June 27, 2017, hitps://www nytimes com/201 7/06/2 7 /us/politics/supreme-
court-term-consensus himl,

1928 U.S.C. § 294 (2022), hups:iwww law cornell edu/uscode/lext/28/294,

2 NH Rev Stat § 490:3 (2018), hups://law justia.com/codes/new-hampshire/201 8/title-li/chapter-490/section-490-3/.
228 U.S.C. §455(a) (2022), hitps:/Awww law comnell. edu/uscode/text/28/455.

2 21st Century Courts Act, §§ 3-4 [see note 11].

2328 U.S.C. §455(b)(5)(iii) (2022), hups:/www law.comell. edu/uscode/text/28/455.

2= A fair trial in a fair tribunal is a basic requirement of due process. ... To this end no man can be a judge in his
own case and no man is permitted to try cases where he has an interest in the outcome.” In re Murchison, 349 U.S.
133, 136 (1955), hups:/ile loc.gov/storage-services/service/lusrep/usrep349/usrep349133/usrep349133 pdf. The
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mechanism that exists for lower courts, where failure to recuse can be grounds for vacating a
decision on appeal.

New ethics rules, either as additions to the recusal statute or in a Supreme Court code of conduct,
should seek to remove recusal decisions from the justice in question. This is especially important
because the recusal statute defines many conflicts in terms of how a third party — a “reasonable
person” — would view the judge’s conduct. It is no criticism of a justice’s temperament to note
that they are poorly positioned to analyze their own conduct through this lens.

For model solutions, the court should look to the states. Some state courts, ranging from Texas to
California, have rules that provide for a judge other than one with a potential conflict to make the
disqualification decision.® These state supreme courts typically refer a recusal motion to the full
court or authorize a party to appeal a justice’s refusal to recuse to the full court.” The 21st
Century Courts Act takes this approach as well, requiring justices to refer recusal motions to the
full court.?” Alternatively, the code could create mechanisms like allowing a panel of circuit
judges to issue an advisory opinion on whether a Supreme Court justice should recuse.

However it addresses recusal, bringing greater transparency to recusal decision-making must be
a priority for a new code. Judges” and justices’ reasons for recusal are often unstated; the
Supreme Court’s decisions and orders simply note if a justice did not participate in an opinion or
proceeding. A Supreme Court code of conduct should call for the disclosure of the reason for any

court has restated this principle on numerous occasions. Examples include Aetna Life Ins. Co. v. Lavoie, 475 U.S.
813, 821-22 (1986); Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980); Withrow v. Larkin, 421 U.8. 35, 4647
(1975). Ward v. Vill. of Monroeville, 409 U.S. 57, 61-62 (1972); Tumey v. Ohio, 273 U.8. 510, 523 (1927).
* See, e.g.. Cal. Code Civ. P. 170.3(c)(5): “A judge who refuses to recuse himself or herself shall not pass upon his
or her own disqualification or upon the sufficiency in law. fact. or otherwise, of the statement of disqualification
filed by a party. In that case. the question of disqualification shall be heard and determined by another judge agreed
upon by all the parties who have appeared or. in the event they are unable to agree within five days of notification of
the judge’s answer. by a judge selected by the chairperson of the Judicial Council, or if the chairperson is unable to
act, the \1ce chdupcrson
k .Ca, ; 7 “ode=CCP&sectionNum=170.3;
i.lta]l R. Civ. P 63(c}(]) ’I‘Ilcjudgc who is l]1e. subjccl of Ihc motion must, without further hearing or a response
from another party, enter an order granting the motion or certifying the motion and affidavit or declaration 1o a
reviewing judge™ hitps://casetext.com/rule/utah-court-rules/utah-rules-of-civil-procedure/pari-vii-judgment/mle-63-
disabilitv-or-disqualification-of-a-judge. At the federal level. Article I11 judges may “bow out of the case or ask that
the recusal motion be assigned to a different judge for a hearing.” but the law does not require it. In re United States.
158 F.3d 26, 34 (1st Cir. 1998) hitps://casetext.com/case/in-re-united-siates-24.
* See, e.g., Tex. R App. P. § 16.3: “[t]he challenged justice or judge must either remove himself or herself from all
participation in the case or certify the matter to the entire court .. []he challenged justices or judge must not sit with
the remainder of the court to consider the motion as to him or her” hitps:/www Ixcourts.gov/media/143763 1 /lexas-
nules-of-appellate-procedure-updated-with-amendments-effective-2 1 | T-with-appendices. pdf’, Alaska Stat.
22.20.020(c): “If a judicial officer denies disqualification the question shall be heard and determined by ... the other
members of the supreme court”
https:/fwww touchngo com/lglentr/akstats/Statutes/Title2 2/Chapter2(/Section20.htm. See also Matthew Menendez
and Dorothy Samuels, Brennan Center for Justice, Judicial Recusal Reform. Toward Independent Consideration of
Disqualification, (2016), 23 (note 47), https:/www brennancenter.org/our-work/research-reports/judicial-recusal-
reform-toward-independent-consideration-disqualification?msclkid=ce 73673 Scdc5 1 1ecad005dd 7672 10fdb: Russel
Wheeler and Malia Reddick. Institute for the Advancement of the American Legal System. Judicial Recusal
Procedures. (June 2017), 5-8,
hitps:/fiaals.du.edu/sites/defauli/files/documents/publications/judicial _recusal _procedures.pdf.
#1218t Century Courts Act, § 3 [see note 11].
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voluntary recusal.*® This would promote the development of a body of precedent to support
consistent application of recusal, assist judges in identifying situations that require actions like
divestments so that they need not recuse in the future, and help to rebuild public faith in the court
by reaffirming that the public and litigants have a right to know why an individual in such a
consequential position must step away from presiding over a case.

Addressing Questionable Conduct

Public actions that cast doubt on their impartiality are a common issue for Supreme Court
justices, and any code of conduct for the court must provide guidance that helps justices avoid
such actions, because even the appearance of impropriety can hurt the court. A few recent
examples can both demonstrate the need for such guidance and illustrate the types of actions that
should be directly addressed by a code of conduct.

The most direct form of questionable conduct is statements from justices themselves. Justices
have offered public comments that would lead a reasonable person to conclude that their
impartiality and judicial temperament is impaired. For example, during his 2018 confirmation
process, then-Judge Brett Kavanaugh implied that he would retaliate for what he perceived as
unfair treatment during the process. He described the allegations of sexual misconduct against
him as a partisan conspiracy and said that “what goes around comes around.”* In another well-
publicized incident, in the midst of the 2016 presidential campaign, Justice Ruth Bader Ginsburg
made public comments denigrating then-candidate Donald Trump. In an interview with the New
York Times, she said: “I can’t imagine what this place would be — I can’t imagine what the
country would be — with Donald Trump as our president.”*” Both later apologized for their
comments, but each instance underscores how justices can at times act in ways that raise
questions about possible biases toward the subjects of their comments. !

A second area of concern relates to justices” appearance before organizations that are perceived
to be partisan — even if the organization does not identify as a political entity.** While the code
of conduct for federal judges encourages them to participate in charitable, educational, and civic

* As the nonpartisan advocacy organization Fix the Court has noted. it was the court’s practice in the late 1800s to
give brief explanations for a justice’s non-participation in a case. The practice ended for unknown reasons in 1904,
Gabe Roth, “Explaining the Unexplained Recusals at the Supreme Coun.” Fix the Court, May 3, 2018,
https://fixthecourt. com/wp-content/uploads/2018/05/Recusal-report-20 18-updated.pdf.

* Nomination of the Honorable Brett M. Kavanaugh io be an Associate Justice of the Supreme Court of the United
States, Hearing before the Senate Judiciary Committee, 115th Cong. (September 27, 2018) (testimony of Brett
Kavanaugh), https://www washingtonpost.com/mews/national/wp/20 18/09/2 7/kavanaugh-hearing-transcript.

3 Adam Liptak, “Ruth Bader Ginsburg, No Fan of Donald Trump, Critiques Latest Term.” New York Times, July
10, 2016, hittps:/fwww. nyvtimes comy2016/07/1 1 us/politics/ruth-bader-ginsburg-no-fan-of-donald-trump-critiques-
latest-term.liml (Downloaded January 14, 2019).

1 Brett M. Kavanaugh, “T am an Independent, Impartial Judge.” Wall Street Journal, October 4, 2018,
hitps://’www . wsj.com/articles/i i nt-impartial-judge-1538695822 7 mod=c2tw: Jessica Taylor.
“Ginsburg Apologizes for “lll-Advised’ Trump Comments.” NPR, July 14, 2016,

https://www nprorg/2016/07/14/4860 12897 /ginsburg-apologies-for-ill-advised-trump-comments.

2 Canon 3 directs a judge to refrain from holding office in a political organization, publicly endorse any political
candidate, or make any contribution to a political candidate or organization and states that a judge may not engage in
any other political activity. However, under Canon 4(C). a judge may assist nonprofit law-related organizations in
planning fundraising activities and may be listed as an officer, director, or trustee. *Code of Conduct for United
States Judges™ [see note 9.
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activities, it prohibits them from participating in extrajudicial activities that “reflect adversely on
the judge’s impartiality.”** And the Judicial Conference already advises judges against
participating in “law-related activity with political overtones” that would “give rise to an
appearance of engaging in political activity.”3*

In 2020, the Judicial Conference issued a draft advisory opinion which would have specified that
“formal affiliation” with the conservative Federalist Society and the progressive American
Constitution Society would be inappropriate.*® It was scrapped after nearly 200 federal court
judges — many of whom were associated with the Federalist Society — voiced opposition,3®

Despite the opinion’s retraction, its theory was sound. Justices Kavanaugh, Samuel Alito,
Clarence Thomas, and Neil Gorsuch have all spoken at Federalist Society events.?” Like their
conservative counterparts, Justices Ginsburg, Stephen Breyer, and Sonia Sotomayor have all
spoken at various American Constitution Society events while serving on the court.*®

To avoid even the specter of bias, a Supreme Court code of conduct should advise justices to
avoid affiliating with organizations that cast doubt on the justices’ impartiality, as these distinctly
ideological groups do. The code could mirror the example set by Chief Justice Roberts and
Justice Elena Kagan, both of whom have avoided such appearances, potentially due to the heavy
partisan perception these events create.*

¥ “Code of Conduct for United States Judges.” Canon 4 [see note 9],

# Judicial Conference Commitiee on Codes of Conduct, “Participation in Educational Seminars Sponsored by
Research Institutes, Think Tanks, Associations, Public Interest Groups, or Other Organizations Engaged in Public
Policy Debates,” Advisory Opinion No. 116, Febrary 2019, https://www uscourts. gov/sites/defanlt/files/guide-
vol02b-ch02-2019 final pdf.

3 Judicial Conference Committee on Codes of Conduct, “Judges’ Involvement With the American Constitution
Society. the Federalist Society. and the American Bar Association.” Exposure Draft Advisory Opinion No. 116,
January 2020, hitp://eppe.org/wp-content/uploads/2020/0 1 /Guide-Vol02B-Ch02-AdvOp1 1 7200GC-ETH-2020-01-
20-EXP-1.pdf.

* Letter from Federal Judges to Robert Deyling, Assistant General Counsel, Administrative Office of the United
States Courts, regarding Advisory Opinion No. 117, March 18, 2020, htips://intnvi.com/data/documenthelper/6928-
indges-respond-to-drafi-cthics/5 3eaddfaf399 12a26acT/optimized/full pdfépage: 1

7 Kalvis Golde, “ At Federalist Society convention, Ahlo says religious liberty, gun o\\ncrslup are under allack
S(‘OH \bfog Nm 13, 1070 h JShwww oI 2020/1 1/at-federalist- nven i on li

Scplcmbcr 8. 2018, https://www c-span.or; \'1dco.f"-lii!<)n*-If|u§l|ccﬁlarcncc-lhoums—smdks fcdc@llgl §0c1cl)

Richard Wolf. “Supreme Court Justice Brett Kavanaugh Gets Hero’s Welcome from Conservative Federalist
Society.” US4 Today, Nov. 14, 2019, hitps://www usatoday. com/storv/news/politics/2019/1 1/14/brett-kavanaugh-

supreme-court-justice-federalist-society/4195854002/; Mariana Alfaro, “Gorsuch to headline GOP lineup of
speakers at Federalist Society: media barred from his speech,” Washington Post, February 4, 2022,
htt sfh\\\'\\ \\ashin ton st.a::-::-n‘nf litic: 2022?02:‘04.-‘ orsuch federalist- socim il n‘:mc-oc::-un.lr

2012) ;

“Conversation with Supreme Coun Justice Sonia Sotomayor.” C-SPAN, June 8. 2018, https://www.c-
span.orgivideo/?4467 1 3-1/conversation-supreme-court-justice-sonia-sotomavor; “United States Supreme Court
Justice Stephen Breyer in Conversation with Dean Alan Morrison, Introduced by Judge Ketanji Brown Jackson_
American Constitution Society, June 8, 2017, hitps://www acslaw org/video/united-stales-su
stephen-brever-in-conversation-with-dean-alan-morrison-introduced-by-judge-ketanji-brown-jackson/,

* As Supreme Court reporter Adam Liptak said, “By not attending [the annual conventions of the American
Constitwiion Society and Federalist Society], Kagan and [Robens] are really showing the way. It is such a small
thing, to simply stay at home. ... There is so much evidence of politicization in the Court and there is no need for the
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Public comments and organizational affiliations are not the extent of potential questionable
conduct by justices. A code of conduct provides an opportunity for guidance on issues discussed
elsewhere in this testimony, including recusals based on the conduct of a spouse or prior
participation in a case before the court,* private travel paid for by litigants before the court,"
and participation in events funded by litigants and potential beneficiaries of the court’s decision-
making *?

Improving Disclosures

Disclosure is a cornerstone of government ethics rules, giving the public insight into potential
conflicts of interest and helping officials identify situations that would require their recusal. As
mentioned above, Supreme Court justices are covered by some portions of the Ethics in
Government Act’s disclosure requirements. But, as my colleague Dylan Hedtler-Gaudette
testified to this subcommittee last fall, they are not currently covered by some key disclosure
requirements that other officials follow.** And given the unique circumstances facing the
justices, they should be required to disclose certain things not currently in the law.

The Ethics in Government Act of 1978 requires justices to disclose financial assets like stocks.
Despite this, there are examples of judges at all levels — including the Supreme Court — who
presided over a case where evidence of a conflict later emerged. ** The Act should be amended to
require the justices to file periodic reports whenever they make securities transactions over
$1,000, bringing them in line with members of Congress and certain categories of executive

members to add to it.” Interview with Adam Liptak, March 26, 2020 (on file with authors). cited in Above the Fray,
note 75 [see note 1].

* Justice Kagan's vote to uphold the Affordable Care Act also caused controversy, as she had served as solicitor
general under the Obama administration before joining the court. Warren Richey. “Would Elena Kagan Bow Out of
a Health-Care Reform Case?” Christian Science Monitor, July 15, 2012,

https:Awww csmonitor.com/USA/Politics/20 10/07 1 5/ Would-Elena-Kagan-bow-out-of-a-health-care-reform-
case?msclkid=321f7584cdc81 lecal43a93b8calb24f,

I In a widely reported incident in 2004, the late Justice Antonin Scalia participated in a hunting trip with then-Vice
President Dick Cheney. mere weeks after the Supreme Court had agreed to hear a case that had been brought against
the vice president. Dan Collins, “Scalia-Cheney Trip Raises Evebrows,” CBS News. January 17, 2004,

hitps:/fwww chsnews com/news/scalia-cheney -trip-raises-cvebrows/ (Downloaded January 25, 2019),

2 1n 2011, Common Cause requested then-Attorney General Eric Holder to investigate whether Justices Scalia and
Thomas should have recused themselves from Citizens United, as both justices had attended private events hosted
by Koch Industries, which stood to benefit financially from a decision favoring Citizens United. Sam Stein, “Justices
Scalia and Thomas’s Attendance at Koch Event Sparks Judicial Ethics Debate.” /fuffPost, October 20, 2010,
https:fwww hullpost.comdentrv/scalia-thomas-koch-industnies n 769843,

43 Heduler-Gaudette, Judicial Ethies and Transparency [see note 1].

* For example, Justice Brever participated in oral argument in Federal Energy Regulatory Commission v, Electric
Power Supply Association, even though his wife owned stock in the defendant’s company. After argument. a
reporter asked Justice Breyver about the conflict: Justice Brever’s wife sold the stock. but Breyer did not recuse
himself from the case. Tony Mauro. “Looking for Conflicts at High Court.” Law.com, October 22, 2015,
https:/www law com/2015/10/22/how S I1E -justi -for- icts-of-in (last accessed April
25, 2022); James Grimaldi, Coulter Jones, and Joe Palazzolo, “131 Federal Judges Broke the Law by hearing Cases
Where They had a Financial Interest,” Wall Street Journal, Sept. 28, 2021, hitps://www wsj.com/articles/131-
lederal-judees-broke-the-law-by -hearing-cases-where-thev-had-a-financial-interest-1 163283442 1,
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officials.* It should also be amended to require all financial disclosure documents to be
available online.*

To minimize the likelihood of conflicts, a code of conduct should also direct justices to divest
from individual stocks or place their assets in a blind trust.” Here, executive branch practices
provide a useful model. It has been standard practice in recent decades for most presidents to use
blind trusts or non-conflicting assets, and senior officials typically divest problematic assets. **

Because of the unique expectations of impeccable impartiality and even-handed judgment placed
on judges, litigants and the public should also have access to certain non-financial information
about the justices. Current processes for reporting public and private appearances by the justices
are not adequate.* Since it is the appearances themselves that could color the public’s perception
of impartiality, public disclosure and improved access to information about these extrajudicial
engagements are critical . *

Ethics reforms should include robust rules requiring timely disclosure of justices’ appearances,
regardless of their financial component; such rules would go a long way toward improving the
public’s awareness of the justices’ actions, while also requiring judges and justices to scrutinize
their extrajudicial conduct carefully so as to avoid the appearance of impropriety. Justices should
also be required to disclose positions they hold in social and political groups, two categories of
organizations currently exempted from the Ethics in Government Act’s reporting requirements. !

Finally, because the integrity of the judicial process is the responsibility of everyone who
participates, Congress should also strengthen the reporting rules for parties and amici who appear
before the court. There have been multiple proposals, including in the 21st Century Courts Act,

* Ethics in Government Act of 1978, 5 U.S.C. App.,
hi fo.eov/al il DE-2010-t1
Judicial Ethics and Transparency [see note 1].
¥ The Courthouse Ethics and Transparency Act. H.R. 5720, 117th Cong. (2021), which the House passed late last
year. would achieve both of these aims.

*77 Canon 4(D)(3) of the “Code of Conduct for United States Judges™ directs judges to “divest investments and
other financial interests that might require frequent disqualification” [see note 9).

* Project On Government Oversight, Above the Fray. 17 [see note 1]; Walter Shaub, “Conflicts of Interest.” in
Brookings Institution, [t 's Broke, Fix 1t (2021), 12, https://www brookings.edu/wp-

content/uploads/202 1/02/Brookings-Repon-If-its-Broke-Fix-it. pdf,

* Justices report some of these activities in their financial disclosures. But those disclosures are triggered not by the
fact of the appearance, but by reimbursements for transportation, lodging, or meals. The rules for judicial financial
disclosures require judges to report reimbursements from any single source that are individually worth more than
$166 and in aggregate worth more than $413. Thus, an appearance that only resulted in a $40 parking
reimbursement would not have to be reported, nor would an appearance that did not result in a reimbursement,
Judicial Conference of the United States, Guide to Judiciary Policy, vol. 2D, ch. 3 § 330,

https:/www s v/sites/del: files/euide-volO2: I

# Security concerns are often raised as a reason to disfavor this sort of disclosure. POGO has long advocated for a
system that serves both the public’s interest in transparency while making necessary accommodations for the
Jjustices’ safety.

35 US.C. App. §102(a)6)(A) (2022),

hitps:/fuscode house. goviview xhimi?req=(litle%3a5a+section®s3al 02 +edition*s3aprelimi& msclkid=b 34442 8fcdcd
1 1ecBGSbE 1 581801939,

. Hedtler-Gaudette,
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to require amici to identify their major funders.> Such disclosures could help the court identify
amici that would cause conflicts for justices, giving the court an opportunity to reject such briefs.

Conclusion

The country relies on the Supreme Court as the apex of the judicial branch. That is why the
public must be able to trust that the court’s members are holding themselves to standards as high
as the court’s power is vast. The role of Supreme Court justices is not so unique that they can’t
be held accountable for the integrity of their public service. Public trust does not erode because
we acknowledge the need for guardrails on the conduct of public servants; it erodes because of
the /ack of those guardrails.

After all, the worst judge of any person’s conduct is that person, for we can never be truly
objective about our own conduct.

52 21st Century Courts Act, § 5 [see note 11].
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The Leadership Conference
on Civil and Human Rights

M

April 26, 2022

The Honorable Jerrold Nadler, Chair The Honorable Hank Johnson, Chair

The Honorable Jim Jordan, Ranking Member The Honorable Darrell Issa, Ranking Member
Committee on the Judiciary Subcommittee on Courts, Intellectual Property,
U.S. House of Representatives and the Internet

Washington, DC 20515 Committee on the Judiciary

U.S. House of Representatives
Washington. DC 20315

Dear Chair Nadler, Ranking Member Jordan, Chair Johnson, and Ranking Member Issa:

On behalf of The Leadership Conference on Civil and Human Rights, a coalition of more than 230
national organizations committed to promoting and protecting the civil and human rights of all persons in
the United States, we write to the House Committee on the Judiciary’s Subcommittee on Courts,
Intellectual Property, and the Internet in advance of its April 27, 2022, hearing titled “Building
Confidence in the Supreme Court Through Ethics and Recusal Reforms.” We appreciate this opportunity
to share with the subcommittee our strong support for modemizing our courts, including the need for
improved ethics and transparency measures for the Supreme Court.

The Leadership Conference is heartened by the subcommittee’s prioritization of the need for judicial
ethics reform to ensure that our courts work for all of us, as the civil rights community has a vested
interest in this crucial issue. For decades, The Leadership Conference has convened the Fair Courts Task
Force, co-chaired by the National Women’s Law Center and People For the American Way. The Fair
Courts Task Force brings together organizations committed to civil and human rights to work on issues
related to federal courts, including judicial nominations and court modemnization efforts, in order to build
an equal justice judiciary that protects the rights of all people in America. The task force has urged
Congress to pass legislation to modemize and reform our federal judiciary by shoring up ethics and
transparency reforms, such as extending the code of conduct for federal judges to apply to Supreme Court
justices.’

Judicial ethics reform has been an enduring priority for our coalition because judges and the decisions
they make matter so much to our lives. Federal judges and justices are the final arbiters of our laws and
Constitution, and the decisions they make tell us who can vote; receive equal pay: marry the person they
love; access affordable health care, education, and housing; obtain an abortion; breathe clean air and drink
clean water; hold police officers accountable for using excessive force and other constitutional violations;
and so much more. That is why institutions that we entrust to safeguard our democracy, including the
federal judiciary, must work for evervone. Unlike any of our elected officials. most federal judges and
justices serve on the bench for a lifetime. It is therefore crucial that these jurists are fair-minded. have

! “The Leadership Conference on Civil and Human Rights Transition Priorities.” The Leadership Conference on
Civil and Human Rights. November 24, 2020,
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diverse lived and professional experiences, and are committed to the civil rights of all of us. not just the
wealthy and powerful. There are various ways in which elected and other public officials who violate
cthical guidelines can be held accountable: it is far more difficult for the public to hold unelected federal
Jjudges who violate ethical guidelines accountable. Congress has the sole authority to remove a federal
judge or justice from office via the impeachment process, and only eight federal judges in our entire
history have been removed in this way.? For us to have cqual justice. every person must be able to trust
that they will be treated fairly and equitably by judges and justices who are not unduly influenced by or
beholden to corporate wealth, partisan politics, or any other conflicts of interest. We need ethics changes
and more transparency measures to ensure our federal judges, and especially Supreme Court justices, are
held to the highest standards.

Our current ethics guidelines for Supreme Court justices need improvement to protect against perceived
or actual corruption and self-interest. The lack of adherence to current rules is problematic across the
entire federal judiciary.’ The cthics guidelines that bind lower-court judges are insufficient to prevent
serious conflicts of interest, and even those mimimal guidelines are not enforceable against Supreme Court
justices. While we are glad to see further consideration of bills that would strengthen some ethics rules
for judges and justices, we know that more must be done to bolster judicial independence so the public
can trust and know that judges and justices issue decisions based on the facts and law, not personal
interest.

The Supreme Court’s legitimacy is especially reliant on the public’s confidence. It is imperative that our
Justices hold themselves to the highest ethical standards, not only to ensure fair decision-making but also
to increase public trust in the nstitution. Justices are increasingly engaging in activities that undermine
the legitimacy of the Court.* Indeed, public approval of our nation’s highest court is at its lowest point in
decades® This is unsurprising, especially in light of the conduct of individual justices and the well-
funded and long-term strategy by right-wing corporate interests to roll back and curb future progress on
civil and human rights, For decades, conservatives have pursued litigation against civil rights protections
and stacked the courts in favor of the wealthy and pD\\"GIﬁll.? Thus, the discussion about the ethics and
transparency of the Supreme Court — and all our federal courts — is not an academic or theoretical one.
Central to this discussion is the Court’s decisions that directly impact the lives of people. The need for

2 “Impeachments of Federal Judges.” Federal Judicial Center. Accessed April 2022,
* See Grimaldi, James V. Jones, Coulter; and Palazzolo. Joe. 131 Federal Judges Broke the Law by Hearing Cases
Where They Had a Financial Interest.™ Wall .S.rree: Journal. Scptcmbcr 28, 2021,
* See “ Judicial Ethi i i Rules™ at 6:00 (opening staiement of
Chairman Hank Johnson).
* See, e.g., Woodward. Bob and Costa. Robert. * Virginia Thomas urged White House chief to pursue unrelentir
efforts to overturn the 2020 election. texts show.” Washington Post. March 24, 2022; Sherman, Mark. “Media
barred from Justice Gorsuch talk to Federalist Societv.” AP News. Febmary 1, 2022; Gresko, Jessica. " Chief justice:

udges m wer avoid financial conflicts,” AP News. December 31, 2021, Liptak, Adam. “In Unusually Political

h, Alite Savs Liberals Pose Threat to Liberies,” New York Times. November 13, 2020,

6Jcmcs Jeffrey M. “Approval of U.S, Supreme Court Down to 40%. a New Low.” Gallup. September 23, 2021.

! See Senators Booker, Cory; Stabenow, Debbie; Whitehouse, Sheldon; Blumenthal, Richard; Brown. Sherrod;
Cardm Bcn Van HoilcrL Chns “What" 5 Al "'amk\. - Equal umcc ndcr L;m: How a)lumd “ourts Tilt the

: ; ications Committee, October

2020,
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ethics reform is fundamentally about who our courts serve and whose rights they protect. It is imperative
that members of this committee approach this issue by considering the very real consequences that court
decisions have in people's lives.

We must acknowledge that the Supreme Court has a long way to go to fulfill the promise of equal justice
under law. The Court’s legitimacy is rooted in public trust, and the Court should adhere to established and
transparent ¢thics rules to build trust and ensure balanced. independent judicial decision making that is
free from perceived and actual conflicts of interest. In addition to our work to ensure that justices are fair-
minded. committed to the civil and human rights of all people, and possess diverse backgrounds and
experiences that will inform their role on the bench, we must establish high standards to which justices
are held. Congress and the Court must ensure that justices are bound by ethical standards that help our
highest court live up to its promise of equal justice under law.

Sincerely,
)
et Iy
Wade Henderson Jesselyn McCu-rd_\-'

Interim President & CEO Executive Vice President of Government Affairs
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ALLIANCE
FOR
JUSTICE

PRESDENT
RAKIM BROOKS

CraRt
PALULETTE MEYER

April 27, 2022

The Honorable Jerrold Nadler
Chairman
House Committee on the Judiciary

Dear Chairman Nadler:

On behalf of the Alliance for Justice (AFJ), a national association representing over 130 public interest and
civil rights organizations, | write to thank you for holding the hearing, * Building Confidence in the Supreme
Court Through Ethics and Recusal Reform.”

All federal judges except the justices of the U.S. Supreme Court must follow the Code of Conduct for United
States Judges — a set of ethical guidelines codified by the U.S. Judicial Conference. While all other federal
judges are accountable to the Code, including its rules on extrajudicial and political conduct, the Supreme
Court justices merely use the Code for “guidance.” In the absence of a mandatory code, questionable conduct
by Supreme Court justices has proliferated, creating escalating concerns about the integrity of our court
system. Clearly, a voluntary system is not enough. The nation’s most powerful Court, whose decisions shape
the lives of all Americans, must be subject to a code of conduct.

The credibility of our federal judicial branch rests upon the ethical conduct of judges. As stated in the Code of
Conduct, “the integrity and independence of judges depend in turn on their acting without fear or favor.”
Ethical conduct by judges is also necessary to preserve public confidence in the courts as fair and impartial
arbiters. The Supreme Court itself recognized in Caperton v. A 1. Massey Coal Co. that judicial ethics play a
critical role in preserving our democracy: “The power and the prerogative of a court to perform this function
rest, in the end, upon the respect accorded to its judgments. The citizen's respect for judgments depends in turn
upon the issuing court’s absolute probity.”

Since the time of the country’s founding, federal judges have pushed the boundaries of ethical political
engagement, In response, the courts, and Congress, have sought reform. The Code of Conduct for United
States Judge was adopted in 1973, after decades of advocacy. The Code contains five Canons. Canon 1 of the
Code states that “a judge should maintain and enforce high standards of conduct and should personally observe
those standards, so that the integrity and independence of the judiciary may be preserved.” Canons 2, 4, and 5
concern judges’ extrajudicial and political activity. For instance, Canon 5 states that judges “must refrain from
all political activity,” which includes making speeches for political organizations, donating to political
candidates or organizations, or purchasing a ticket to attend political events. The Code also prohibits judges

Eleven Dupont Circle NW, Suite 500 | Washington, DXC 20036 | www.afj.org | 1202-822-6070
Field Offices

Dallas | Houston | Los Angeles | San Francisco
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from engaging in fundraising activities, for political and apolitical organizations alike, and even conduct that
leads to “the appearance of impropriety.”

However, like the ethical reforms before it, the Code did not bind Supreme Court justices. And while justices
claim that they follow the Code, their behavior indicates otherwise. Since its passage, Supreme Court justices
appear to have engaged in conduct that would violate the Code, with conduct growing worse in the last two
decades. In a 2011 memo about the Code of Conduct, AF] catalogued allegations of extrajudicial, political
misconduct by Supreme Court justices, particularly Justice Clarence Thomas and the late Justice Antonin
Scalia. Since then, the allegations have not stopped.

While recent reporting has focused on Justice Thomas's potential misconduct, he is not the only justice with
credible allegations of misconduct. A few recent examples of misconduct include:

- Judge Thomas's wife, Ginni Thomas, has a long history of involvement with ultra-conservative causes
that consistently raise ethical issues for Justice Thomas. For example, after the 2020 election, she
vehemently advocated for the invalidation of the election results to Trump’s Chief of Staff Mark
Meadows and attended the January 6 Stop the Steal rally at the White House. In likely violation of
Canon 2, Justice Thomas has already participated in two 2020 election cases and plans to participate in
another case related to the January 6 insurrection.

- Justices Alito and Kavanaugh arguably ran afoul of Canon 2 when they met with the head of the
Mational Organization for Marriage (NOM) at the Supreme Court in 2019. NOM is a leading opponent
of same-sex marriage which has repeated falsehoods about LGBTQ+ Americans. In addition to
litigation, the organization spearheads state-based campaigns against LGBTQ+ equality. At the time of
the Supreme Court meeting, NOM had submitted amicus briefs in three ongoing cases: Bostock v.
Clayton Co., Altitude Express v. Zarda, and R G. & G.R. Harris Funeral Homes v. EREOC.

- Justice Gorsuch likely violated Canons 2, 4, and 5 when he spoke at a 2022 Florida Federalist Society
event that included appearances by Governor Ron DeSantis, former Vice President Mike Pence, and
former White House Press Secretary Kayleigh McEnany. The event was closed to the press and included
a panel “The End of Roe v. Wade?,” which featured Mississippi Solicitor General Scott Stewart who had
asked Justice Gorsuch to overturn Roe v. Wade only months before in Dobbs v. Jackson Women's
Health Organization,

These examples are only the tip of the iceberg. Without ethics rules and enforcement for the Supreme Court,
there is no comprehensive list of misconduct allegations, and justices will continue to play by their own rules.
Several justices, especially those recently in the news for far-right political activity, have allegedly engaged in
partisan politics, improper fundraising activities, and other conduct that would lead any reasonable person to
question their impartiality.

Their behaviors obstruct the Court’s substantive decision-making and wreak havoc on public confidence in the
institution. As of September 2021, just 40% of Americans approve of the job of the U.S. Supreme Court,
according to a Gallup poll. The same poll indicated that just 54% of Americans have confidence in the federal
judiciary overall, down from a high of 80% in the late 1990s. The decline in approval noted by the Gallup poll
is true for Democrats, Independents, and Republicans alike. Only 38% of Americans would rate the honesty
and ethical standards of judges as high or very high.
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Thank you for holding this hearing to shed light on this threat to our democracy and equal justice. If the Court
does not adopt the Code as binding, or create a similar set of binding ethical rules, Congress must take action.
The 21st Century Courts Act, introduced earlier this month, is a great step forward in reforming the Court’s
ethics. AFJ looks forward to working with this Committee to ensure our federal courts are dispensing fair and
impartial justice.

Sincerely,

K oo Bub

Rakim Brooks
President, Alliance for Justice

Eleven Dupont Circle NW, Suite 300 | Washington, DC 20036 | www.af).org | 1:202-822-6070
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Mr. JOHNSON of Georgia. I will now introduce the panel of our
Witnesses.

Gabe Roth is the founder and Executive Director of Fix the
Court, a nonprofit, nonpartisan organization that has worked to in-
crease transparency and accountability across the Federal courts,
but especially for the Supreme Court, since 2014. Mr. Roth earned
his undergraduate degree from Washington University in St. Louis,
and his master’s degree from Northwestern University’s Medill
School of Journalism.

Welcome, Mr. Roth.

Donald K. Sherman is the Senior Vice President and Chief Coun-
sel of Citizens for Responsibility and Ethics in Washington, or
CREW. Mr. Sherman has a distinguished resumé in ethics and
oversight across the Federal government, including time working in
the White House, in both the House and Senate, and in a Federal
agency.

Mr. Sherman graduated cum laude from Georgetown University
and earned his J.D. from Georgetown University Law Center.

Welcome, Mr. Sherman.

Mark Paoletta, Paoletta, is a partner in private practice rep-
resenting clients in congressional hearings and investigations. Be-
fore entering private practice, Mr. Paoletta most recently served as
general counsel for the Office of Management and Budget under
the Trump Administration, and as counsel to former Vice President
Mike Pence.

Mr. Paoletta received his B.A. from Duquesne University and his
J.D. from Georgetown University Law Center.

Welcome, Mr. Paoletta

Professor Stephen Gillers is the Elihu—and I hope I pronounced
that correct—Elihu, Elihu, okay, either one, he is the Elihu or
Elihu Root Professor of Law at New York University School of Law.
He is a nationally recognized expert on legal and judicial ethics,
and the author of several case books and articles, as well as a
sought-after lecturer on the regulation of lawyers and judges.

Professor Gillers earned his B.A. from City University of New
York and his J.D. Cum Laude from New York University School of
Law.

Welcome, Professor Gillers.

Before proceeding with testimony, I would like to remind all our
Witnesses that you have a legal obligation to provide truthful testi-
mony and answers to this Subcommittee, and that any false state-
ment you may make today may subject you to 18 U.S.C. 1001.

Please note that each of your written statements will be entered
into the record in their entirety. Accordingly, I ask that you sum-
marize your testimony in five minutes. To help you stay within
that time frame there is a timing light on your table. When the
light switches from green to yellow, you have one minute to con-
clude your testimony. When the light turns red it means that your
five minutes have expired.

We will have five-minute rounds of questions after the Witnesses’
testimonies.

Mr. Roth, you may begin.
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STATEMENT OF GABE ROTH

Mr. RoTH. Thank you.

Chair Johnson, Ranking Member Issa, Members of the Sub-
committee, back in 2016, a Supreme Court justice failed to recuse
in a major patent case despite owning $250,000 worth of shares in
one party’s parent company. That same year, a different justice
spoke at a $500-per-plate dinner with finance and oil executives.
Another justice that year omitted from her financial disclosure re-
port the fact that a public university paid for as many as 11 rooms
for her in one of the State’s fanciest hotels.

In 2019, in the Supreme Court building, two justices met with
the head of an organization that had submitted amicus briefs in
three then unresolved cases.

In 2020, a justice failed to recuse in a case concerning the con-
stitutionality of a Federal law that she likely worked on a legal
strategy to defend in her previous job.

Last year, a justice had dinner with a prominent politician and
a dozen of his friends, and then gave a speech, with the politician
at her side, in which she said the Supreme Court “is not comprised
of a bunch of partisan hacks.”

These are just a handful of examples of Supreme Court justices
flouting basic ethics rules in the handful of years that my organiza-
tion Fix the Court has existed. I have dozens more in my written
statements. None of the justices just referenced is Clarence Thom-
as.

When asked over the years how they confront questions of ethics
that go beyond the recusal law, the justices say they look to prece-
dent, or scholarly articles, or seek advice from their colleagues or
law professors. Which precedents, which articles, which colleagues,
and which professors? That there is not a single, definitive source
the justices use for guidance means that they will be more likely
to come up with different conclusions about their ethical obliga-
tions.

This era of nine justices operating, as has been said, like nine
independent law firms must end.

It shouldn’t be the case that half the justice accept flights on pri-
vate planes paid for by big-time political benefactors when the rest
stick to business or coach, or that two justices leave free trips off
their annual financial disclosures while the rest are filing accu-
rately, or that three justices trade individual stocks and are unable
to participate in some cases because of it and the rest do not, and
that two justice recuse in cases involving the work of a family
member, but two justices do not when faced with similar cir-
cumstances.

For these reasons, and more, we need a formal written code of
conduct for the Supreme Court of the United States.

A code is not a panacea. The rules governing recusal must them-
selves be expanded and modernized. If a justice’s spouse, for exam-
ple, is paid a quarter million dollars at the time her employer filed
an amicus brief on a major case, that justice shouldn’t hear the
case.

If a justice received lavish gifts and was flown around the coun-
try by individuals and organizations funding merits and amicus
briefs, there should be recusals in those cases. If a justice’s wife’s
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communications with a third party are subject of a congressional
investigation, and the Supreme Court is asked to rule on the valid-
ity of that investigation, the justice should recuse.

The current recusal law says, among other things, that a jus-
tice—the judge or justice must recuse when “his impartiality might
reasonably be questioned.” I am a reasonable person, and I ques-
tion Justice Thomas’ impartiality in each of the examples I just
mentioned and, sadly, in many more.

I will grant the “reasonable person” standard could use some im-
provement. We need a law to ensure judges and justices take the
proactive step of informing themselves of every personal interest
and every financial interest of theirs, and their spouses, and their
families that could be implemented by the outcome of a proceeding.
They should recuse when those who financially backed their con-
firmation appear as litigants. When they are given a free trip,
there should be a cooling off period afterwards.

Take that trip, but then wait a few years before you participate
in a case involving the sponsor.

All the reforms I have discussed, a formal ethics code, a more ex-
acting recusal standard, and a cooling off period are in the 21st
Century Courts Act of 2022 that was introduced earlier this month.

Now, why do we need this bill? Because time and again we see
that, left to their own devices, the justices will do nothing to im-
prove their policies and build a more modern, trustworthy institu-
tion. Despite all the ethics lapses I have mentioned, the justices
have not lobbied—and they and the judiciary have lobbyists—the
justices have not lobbied for any new laws, nor have they put any
new accountability measures in place, to my knowledge.

Finally, this hearing is not the first attempt at fixing the judi-
ciary’s ethics lapses. The campaign to improve the recusal law and
to impose an ethics code goes back 50 years.

More recently, though, in 2018, the Full Judiciary Committee
unanimously passed a reform bill called the Judiciary ROOM Act.
Led by Ranking Member Issa, the bill included a SCOTUS Code of
Conduct, a requirement that the justices explain their recusal deci-
sions, and a live streaming requirement.

These elements were carried forward into the 21st Century
Courts Act of 2020. They are included in the 21st Century Courts
Act of 2022. It is the spirit of bipartisanship that I pray carries the
day, and that I hope that we can talk about more in our ensuing
discussion.

Thank you again for the opportunity to testify.

[The statement of Mr. Roth follows:]
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“Building Confidence in the Supreme Court Through Ethics and Recusal Reforms”

Hearing Before the Subcommittee on Courts, Intellectual Property,
and the Internet of the House Committee on the Judiciary

April 27, 2022
Testimony of Gabe Roth, Executive Director of Fix the Court

Chairman Johnson, Ranking Member Issa and Members of the Subcommittee: thank you for the opportunity to
testify on ways we can build confidence in our highest court via more exacting cthics and recusal standards.
There’s clearly a lot that needs to be fixed in these areas.

Back in 2016, a Supreme Court justice failed to recuse in a major patent case despite owning shares in one party’s
parent company.' That same vear, a different justice attended a $500-per-plate dinner in Texas with finance, legal
and oil executives.” Another justice that vear omitted from her financial disclosure report the fact that a public
university paid for as many as 11 rooms in one of the state’s fanciest hotels for her, her security detail and some
family friends.’

In 2019, in the Supreme Court building, two justices met with the head of an organization that had submitted
amicus briefs in three unresolved and highly contested cases. Later that vear. two justices failed to recuse from a
petition involving their book publisher, though the two have eamed $3.5 million combined from that company in
the last few years.®

In 2020 a justice failed to recuse from a case regarding the constitutionality of a federal law even though, in her
previous job, she likely worked on a legal strategy to defend said law.® And last year, a justice had dinner with a
prominent politician and a dozen of his friends and then gave a speech — with that politician at the justice’s side
— in which the justice said the Supreme Court “is not comprised of a bunch of partisan hacks.””

These arc just a handful of examples of the justices of the Supreme Court flouting basic ethics rules in the handful
of years my organization, Fix the Court, has existed. Dozens more are listed at the end of this statement.

' Chief Justice Roberts initially failed to recuse ina merits case, 14-1338, Life Technologies Corp. v. Promega Corp,, despite owning
up to $250,000 in shares of Thermo Fisher Scientific, which owns Life Technologies. He did recuse after the error was brought to
his attention after oral argument.

* The source is a public records request Fix the Court made to the University of Texas-Arlington in 2019, the files of which were
uploaded to a cloud storage app (link) that have since been deleted either by the app or the university. | am seeking to get them
restored.

¥ See response to Fix the Court’s 2019 public records request to the University of Rhode Island re: Justice Sotomayor’s 2016
commencement speech (link).

In Oct. 2019, Justices Alito and Kavanaugh met with the head of the National Organization for Marriage at the Supreme Court per
this photo. NOM submitted an amicus brief in the merits cases 17-1618, Bostock v. Clayton Co.; 17-1623, Altitude Express v. Zarda,
and 18-107, R.G. & G.R. Harris Funeral Homes v. EEOC, that were unresolved at the time,

* Justices Sotomayor and Gorsuch failed 1o recuse in 19-560, Nicassio v. Viacom, et al, where Penguin Random House was a party
on the side of the respondents. By this point, Sotomayor had eamned about $3 million from her book contracts with PRH since
becoming a justice and Gorsuch had eamed $5335,000.

@ Justice Kagan did not recuse from several Obamacare merits cases — including 11-393, NFIB v. Sebelins, 14-114, King v. Burwell,
and 19-840, California v. Texas — even though she was the U.S. solicitor general at the time the White House and her office were
crafting the legal defense of the law.

7 Justice Barrett famously gave this speech in Louisville last vear; see, “Justice Amy Coney Barrett argues US Supreme Court isn't
*a bunch of partisan hacks,” Lonisville Courier~lowmal, Sept. 12, 2021 (link).
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And none of the justices referenced above was Clarence Thomas.

When asked over the vears about how they confront questions of ethics. the justices say® they look to precedent.
scholarly articles or seck advice from their coll But which p dents, which articles and which scholars?
That there is not a single, definitive source the justices use for guidance 1s in itself problematic, as it means they’ll
be more likely come to different conclusions about their ethical obligations.

This era of the nine justices operating, as has been said. like nine independent law firms must end.

It shouldn’t be the case that about half the justices, that we know of, are accepting flights on private planes, often
paid for by public entities or big-time political benefactors, while the rest tend to stick with business or coach.” It
shouldn’t be that two justices are leaving some of their free trips off their annual financial disclosure reports,'”
while the rest are doing their best to file accurately. It shouldn’t be that three justices are trading individual stocks
— and being unable to participate in some cases and petitions because of it — when the rest do not.'" It shouldn™t
be that two justices recuse when a case concerning the work done by a parent or a sibling comes before the Court,
but two justices refuse to recuse when a case concerning the work done by their parent or their spouse comes
before the Court.'*

Today s hearing has been called in large part to talk about the absence of a Supreme Court Code of Conduct, so
anticipating this, I sat down earlier this month and considered what such a Code might look like. I started with the
Code that exists for lower court judges' and took out the parts that don’t apply to the justices. such as dealing
with witnesses and the like, Then I figured a Supreme Court Code could use more detail in a few key areas, like
on attending fundraisers, participating in activities with political candidates and lending the prestige of the office
to advance others” interests.

Although T didn’t finish the project — my job title isn’t mentioned in the Constitution, so I found this a bit
presumptuous in the end — I came to the conclusion that this is not a problem that lacks a solution. It can be done.
It must be done.

On Feb. 3, 2022 — before the news broke that Justice Thomas™ wife Ginni was texting with former White House
Chief of Staff Mark Meadows about strategies for overtuming the election at a time when the justice was
participating in cases dealing with election results — two dozen leading legal ethics scholars wrote to Chief Justice

¥ See, e.g., the Chief Justice’s 2011 Year-End Report on the Federal Judiciary: “The Justices, like other federal judges, may consult
a wide variety of other authorities to resolve specific ethical issues. They may tum to judicial opinions, treatises, scholarly articles,
and disciplinary decisions. They may also seek advice from the Court’s Legal Office, from the Judicial Conference’s Commiltee on
Codes of Conduet, and from their colleagues.™

# From my research and public records requests, [ have found examples of Justices Scalia, Thomas, Breyer opting to fly via private
jet. {Justice Alito was scheduled to take one, but a hurricane canceled his flight.) See generafly, “When Justices Go to School:
Lessons from Supreme Court Visits to Public Colleges and Universities™ (link).

19 See, “2 SCOTUS justices agree to amend financial disclosures after Fix the Court asks questions,” ABA Journal, March 24, 2020
(link).

" Chief Justice Roberts, Justice Breyer and Justice Alito are the three, collectively holding shares in about three dozen companies.
See “Justices” 2020 Financial Disclosure Reports™ (link).

' Justice Brever recuses when a case comes to the Court via his brother’s, Judge Charles Breyer’s, courtroom in the Northern
Distriet of California. Justice Kavanaugh has recently recused from two petiti 21-348, Jalh & Jol; etal, v. Fitch, and
20-1223, Johnson & Johnson, et al., v. Ingham, et al., in which an issue his father had previously worked — namely whether there's
a link between taleum powder and ovarian cancer — reached the Court. Justice Barrett did not recuse [rom a recent case, 19-1189,
BP p.le., et al, v. Mayor and Citv Council of Baltimore, involving Shell Oil, though her father was an executive their and Shell
was on her cireuit court conflicts list (link). Justice Thomas has never recused in a case involving the political activities of his wife.
'* See, “Code of Conduct for United States Judges™ (link).
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Roberts' asking that he write a formal Supreme Court Code of Conduct. Such a document. they wrote, would
“assist the justices in addressing potential conflicts of interest and other issues in a way that is consistent and
builds public trust in the institution.” Their letter concludes:

[A]t a time when public institutions are redoubling their efforts to improve the public’s trust, we maintain
that a formal, written Code, offering a uniform set of principles that justices and the public alike would
look to for guidance, would benefit the Court and the nation,

It"s not just me or the legal academy who feels that a Code would be such a benefit; it’s also the American people
and those who represent them in Congress. According to a poll taken earlier this month, " more than three-fourths
of Democrats., Republicans and Independents say they support the adoption of a code of ethics for the justices.
That tracks with surveys that my organization, Fix the Court, and its forerunner, the Coalition for Court
Transparency. have taken half a dozen times in the past decade. '

‘What’s more, current and past Republicans and Democrats on this very Committee have offered support for a
SCOTUS Code of Conduct.'” Ata 2017 Courts Subcommittee hearing, then-Chairman Darrell Issa said, “When
it comes to transparency [... |, when it comes to the ethics of the judiciary, we” — meaning Congress — “have an
obligation. We cannot alone simply say we’ll wait to impeach a judge from time to time.”

At a full Committee hearing in 2019, Chairman Jerry Nadler lamented that “the Supreme Court [is] the only court
in the country currently not subject to any binding code of ethics.” At the same hearing, then-Ranking Member
Doug Collins said he belicved drafting a Supreme Court Code of Conduct was “something I think we can find
agreement on” across the aisle.'” And Courts Subcommittee Chairman Hank Johnson said at a 2021 hearing:
“People are surprised when they learn that the Supreme Court isn’t bound by a code of ethics, unlike nearly every
other court in America. It just doesn’t fit with their understanding of what it means to be a judge. let alone a justice
of the United States Supreme Court,”"”

A Code is not a panacca. No one believes that its mere existence would end the spate of ethical lapses 1 recount
in the appendix to this testimony. But it is a critical step in a suite of reforms that are so desperately needed to
build trust in our nation’s highest court,

The next step should be an obvious one, as well, as recent events have made it clear that the rules goveming
recusal must be expanded to reflect modern times. “Nemo iudex in causa sua,” i.¢., “no one should be a judge in
their own cause or case.” is centuries old. The main judicial recusal law.” which has roots from America’s
founding, was expanded in 1948 and 1973, It is time for the next chapter to be written,

" See, “Two Dozen Legal Ethics Scholars Ask Chief Justice Roberts for an Ethies Code,” Fix the Court, Feb. 3, 2022 (link).

13 See, “Voters Are Split on Their Perception of the Supreme Court, but Support a Code of Ethics for Justices,” April 19, 2022
(link).

16 See generally, “New Poll: Greater Transparency at SCOTUS May Be the Only Thing the Left and Right Agree On,” June 12,
2018 (link).

17 Other conservatives who support a Supreme Court Code of Conduct include those who signed the April 8, 2022, letter, “Statement
on the Need for SCOTUS to Adopt a Compulsory Ethies Code,” that was released by the group Checks & Balances (link).

'8 See, “Hearing on H.R, 1, For the People Act,” Jan. 29, 2019 (link).

" “The Federal Judiciary in the 21st Century: Ideas for Promoting Ethies, Accountability, and Transparency,” June 21, 2019 (link).
W 2IBUS.C §435.
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If a justice’s spouse was paid a quarter million dollars at the time her benefactor co-wrote an amicus brief in a
major case, that justice shouldn’t participate in the case.” If a justice receives lavish gifts and is flown around the
country by organizations funding merits and amicus briefs, there should be recusals in those cases.™ If a justice’s
wife’s communications with a third party are subject of a congressional investigation, and the Sup Court is
asked to rule on the validity of that investigation, the justice should recuse from that determination.™

The current law says a judge or justice must recuse when his impartiality might reasonably be questioned. 1am a
reasonable person, and I question Justice Thomas” impartiality in each of the examples I just mentioned and, sadlv,
in many more (see generally Appendix A).

But I'll grant that the “reasonable person™ standard might be vague, So is the line two subsections later in the
recusal law, which says, “A judge should [...] make a reasonable effort to inform himself about the personal
financial interests of his spouse and minor children residing in his household.™

To inspire confidence in our jurists™ impartiality, we must do better. Judges — and justices; let’s include them
here, too, by title — must take the proactive step to inform themselves of any personal and any financial interests
of their spouses (and of themselves). They must seek out and make a frequently updated list of any 1 * they
or their spouse has that could be impacted by the outcome of a proceeding.

One more thing: if vou're a justice and you're given a free trip or a gift by a Supreme Court litigant or amicus,
vou should have a “cooling off” period. Take that trip, accept that gift —but you must then wait a few vears until
vou participate in a case involving the source of the perk.

All of these provisions — an ethics code, a more exacting recusal standard, a way to ensure that parties filing
bricfs aren’t unduly trving to influence the justices and a formal “cooling oftf” period — are in the 21st Century
Courts Act of 2022 (H.R. 74265 and S. 4010) that was introduced in the House and Senate earlier this month.

‘Why do we need this bill? Because time and again we see that, left to their own devices, the justices will do almost
nothing to change policies and build a more modern, trustworthy institution. ™

The nine all know that, as I mentioned before, some of their colleagues are flying on megadonors” private planes,
and others are receiving gifts 500 times larger in value than the limit they're supposed to adhere to.” But the
Justices have not lobbied for any new laws. nor have they put any new accountability measures in place.

! Justice Thomas participated in 17-963, Trmp v. Hawaii, though his wife Cinni eamed more than $235,000 total in 2017 and
2018 from the Center for Security Policy, whose founder Frank Gaffney signed an amicus brief in the case,

2 For example, in 2008 Thomas attended a Koch Industries-backed retreat in Palm Springs, Calif., at a time in which Koch was
bankrolling several litigants with cases before the Supreme Court.

 Thomas failed to recuse in the petition 21A272, Trump v. Thompson, over the Jan. 6 Committee’s access to documents related to
the insurrection, even though Ginni signed a letter in | ber d 1 O itlee’s very exi and it’s likely documents
that indicate her invol to invalidate the election results will be turned over to the Committee.

M E.g., if your wife is texting someone about end times related to an issue that's before the justices, that counts as “an interest.”

** I'm interested in solutions not only for the current nine but also for the judges and justices of the future: more and more these
days our federal judges are coming from the ranks of law clerks, and a lack of any action to fix the lapses I've mentioned would
signal to that next generation of judges that there are no repercussions for speaking at a fundraiser or effectively endorsing a Senate
candidate weeks before his primary.

 The justices were not included in the 1989 Ethics Reform Act, which updated the gift acceptance laws, but in 1991 Chief Justice
Rehnguist wrote a resolution stating the nine would follow its strictures (link). That policy remains in effect today. In 2016, Justice
Ginsburg accepted a prize worth $1.000,000, which is 500 times the 32,000 limit. She did, though, donate 1t all to charity (see
generally, Appendix A).
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Here's a timely example: The FY23 budget proposal the Supreme Court released a few weeks ago™ contained no
request for funding, say. the installation of a software-based conflict-check system so the justices might overlook
conflicts less often, It included no funding request for an cthics officer who'd assist the justices in clarifving
whether their participation in certain cases or petition determinations might pose a conflict. There was no ask for
atravel ombudsman, who'd vet the dozens of free trips to fancy and far-flung locales that the justices receive cach
vear to ensure they re not compromising their ethics.

But there was a request for $15.9 million for the “Supreme Court Courtyard Restoration.” Eleven percent of their
budget next year will go to interior landscaping — recall that the building is essentially a square-shaped donut —
and not on several areas I've just mentioned that are sorely in need of some upkeep to maintain the public’s trust.*

Finally, it’s important to recall that this hearing is not a first attempt at fixing the judiciary’s ethical lapses: the
campaign to improve the recusal law and impose an ethics code on the justices goes back decades. Instead of
recounting that history here, though, 1 want to focus on a more recent effort.

In 2018, the full Judiciary Committee passed a bill* called the Judiciary ROOM Act.™ Led by Courts
Subcommittee Ranking Member Issa, who was then chainman, the bill included a Code of Conduct for the
Sup Court; a requi t that the justices, when they recuse, give a brief explanation for that decision; and

a requirement that the justices livestream their oral arguments,

These elements were carried forward into the 21st Century Courts Act of 2020, and they are included once more
in the 21st Century Courts Act of 2022,

It’s this spirit of bipartisanship that 1 pray carries the day. Thank you again for the opportunity to testify.

¥ See "FY 2023 Congressional Budget Req) United States Supreme Court: Care of the Building and Grounds™ (link).

* [ also bring up the budget to point out that it's pletels itutional for Congress to give the justices $15.9 million for that
toration, as it is for Congress and to withhold such diseretionary funding 1f the justices fail to write an ethies code.

* See “House Judiciary Approves Major Transparency Bill Featuring Several of Our ‘Fixes,” Fix the Court, Sept. 14, 2018 (link).

¥ H.R. 6755 in the 115th Congress

*'H.R. 6017 in the 116th Congress.
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Appendix A: Recent Ethical Lapses by Supreme Court Justices

These lapses were compiled by Fix the Court staff in March and April 2022. They are by a justice’s seniority, then
in chronological order. They comprise mostly those that have occurred since FI1C's founding in 2014. Citations
were omitted for ease of reading but are available on FixTheCourt.com.

Current justices:

Chief Justice John Roberts

— Failed to recuse in 14-972, ABB Inc., ef al. v. Arizona Board of Regents, et al. (cert. denied), despite owning
shares in Texas Instruments stock, a party on the ABB side. (2013)

-— Initially failed to recuse in a merits case, 14-1538, Life Technologies Corp. v. Promega Corp., despite owning
shares in Thermo Fisher Scientific, which owns Life Technologies; did recuse after the error was brought to his
attention after oral argument. (2016)

— Failed to recuse in 17-1287, Marcus Roberts et al. v. AT&T Mobility (cert. denied), despite owning shares in
Time-Wamer, which had merged with AT&T. (2018)

Justice Clarence Thomas

- Acoepted private plane rides and gifts, including a bible once owned by Frederick Douglass vatued at $19,000,
from financier Harlan Crowe. Crowe also donated $300,000 to help Ginni Thomas establish Liberty Consulting
in 2011, a platform she used to lobby against laws like Obamacare that were before the Court; gave $173,000 to
alibrary in Savannah to name a wing after Thomas; and raised millions to build a muscum in Thomas™ hometown
of Pin Point, Ga. (multiple years)

— Attended a Koch Industries-backed retreat in Palm Springs, Calif, at a time in which Koch was bankroliing
several litigants with cases before the Supreme Court. (2008)

- Name was used in promotional materials for the nonprofit NRA Foundation, which stated its 2009 National
Youth Education Summit included “exciting question and answer discussions with {the] wife of Supreme Court
Justice Clarence Thomas.” (2009)

- Was found to have omitted data on five years of Ginni’s employment (2003-07), where she earned $686.589
from the Heritage Foundation, from his annual financial disclosures. (2011)

~ Attended the annual Eagle Fornm conference, which, at up to $350 ahead, may have been a fundraiser. Ginni
Thomas used the justice’s appearance as a fig to increase attendanee, urging in promotional materials that
prospective attendees come to hear “my amazing husband.” (2017)

— Participated in 17-963, Trump v. Hawaii, though Ginni eamed more than $235,000 total in 2017 and 2018 from
the Center for Security Policy, whose founder Frank Gaffney signed an amicus brief in the ease. (2017-18)

— Prominently displays in his Court chambers a photo of Vice President Mike Pence’s swearing-in, which
Thomas presided over, that’s signed by Pence. (2017-present)

~— Omitted from his financial disclosure report the reimbursements for transportation, food and lodging he
received from Creighton University School of Law, where he taught that year. After FTC’s report on justices’
lavish trips was released in 2020, amended his report, though the amendment wasn’t made public untii 2022
(2017-22)

— Omitted from his financial disclosure report the reimbursements for transportation, food and lodging he
received from the law schools of the University of Kansas and the University of Georgia, where he taught that
year. After FTC s report on justices” lavish trips was released in 2020, amended his report, though the amendment
wasn't made public until 2022. (2018-22)

— Documentary about his life financed by several groups, including the Koch Foundation, Judicial Education
Project and Scaife Foundation, that were funding Supreme Court litigants and amici around the time the film was
produced and released. (2019- 2020)
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— Failed to recuse in any of the 2020 election petitions that reached the Supreme Court, even though it is likely
Ginni had an “interest,” cf., 28 U.S.C. §455(b)(5)(ii1), in the outcome of the election, seeing as how her publicly
released text messages and social media and listserv posts show she was actively working with high-level Trump
administration officials to subvert and overtumn its results. (2020-2021)

— May have been in contact with Fla. Gov. Ron DeSantis possibly around the time in which Florida was a
respondent in 21A247, Ohio v. OSHA, et al., over the federal test-or-vax mandate. (2021)

— Failed to recuse in the petition 21A272, Trump v. Thompson, over the Jan. 6 Committee’s access to documents
related to the insurrection, even though Ginni signed a letter in December denouncing Committee’s very existence,
and it’s likely documents that indicate her involvement to invalidate the election results will be turned over to the
Committee. (2022)

— Is participating in 20-1199, Students for Fair Admissions Inc. v. President & Fellows of Harvard College, even
though Ginni sits on the board of the National Association of Scholars, which filed an amicus brief in the case.
(2022)

- Name is being used on third-party website, JusticeThomas.com, at the bottom of which is written “C 2022 -
Justice Clarence Thomas.” Though the domain name was purchased by Domains By Proxy, LLC, it is unlikely
that Thomas himself maintains it, and it encourages visitors to purchase his memoir. (2022)

— Posed for a photo in a Supreme Court alcove with Herschel Walker, a Senate candidate in Georgia, seven
weeks before Walker’'s primary eloction; photo was twoeted out by Walker’s campaign communications director
and hasn’t been deleted as of today, April 10. (2022)

Justice Stephen Breyer

— Failed to recuse in merits case 14-840, FERC v. EPSA, despite owning shares in Johnson Controls, a party on
the EPSA side. Breyer learned about the conflict the day after oral argument and sold the stock. (2015)

— Attended a $500-per-plate dinner at the University of Texas at Arlington with finance, legal and oil exccutives
ahead of his talk at the school. The high price suggests the event was a fundraiser. (2016)

— Along with Alito, failed to recuse in 18-6644, Feng v. Komenda ond Rockwell Collins, Inc. (cert. denicd),
though he owns shares in Rockwell’s parent company, United Technologies Corp. Said he had “no way of
knowing™ about the conflict since Rockwell didn’t file a response, which is spurious reasoning. (2019)

— While asking a question during oral argument in a public charge case, apparently gave away the result in 20-
601, Cameronv. EMW Surgical Center, where Ky. Attomey General Daniel Cameron asked to intervene to defend
a state law when no other governmental representative would defend it. (2022)

— Nothing wrong with justices voting but as of April 10, 2022, was a registered Democrat. (2022)

Justice Samuel Alito

— Failed to recuse in merits case 07-382, FCC, et al., v. Fox Television, et al., despite holding 2,000 shares of
Disney stock on behalf of his minor children. ABC, which Disney owns, was a party on the respondents” side.
(2008)

— Failed to recuse in merits case 17-290, Merck Sharp & Dohme Corp. v. Albrecht, despite owning shares in
Merck. Eventually sold shares and unrecused. (2017-2018)

— Along with Kavanaugh, met with the head of the National Organization for Marriage at the Supreme Court.
NOM submitted an amicus brief in the merits cases 17-1618, Bostock v. Clayton Co.; 17-1623, Altitude Express
v. Zarda; and 18-107, R.G. & G.R. Harris Funeral Homes v. EEOC that were unresolved at the time. (2019)

— Attended Secretary of State Mike Pompeo’s taxpayer-funded Madison Dinner with other politicians and GOP
donors. (2019)

— Along with Breyer, failed to recuse in 18-6644, Feng v. Komenda and Rockwell Colling, Inc. (cert. denied),
though he owns shares in Rockwell’s parent company, United Technologies Corp. (2019)

— Speech to Federalist Society annual convention included discussion on COVID's impact on religious exercise
at a time when cases concerning the topic remained active at the Court. (2020)
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— Failed to recuse in 20-6256, Valentine v. PNC Financial Services, et al. (cert. denied), where one of the
respondents was PNC Bank, whose shares Alito owns. (2021)

— Chillingly, given power imbalance between a justice and a joumalist, quoted directly from a jounalist’s article
on the “shadow docket™ in speech attempting to rebut the justices’ increasing use of emergency orders to make
impactful rulings. (2021)

Justice Sonia Sotomayor

— Failed to recuse in 12-963, Greenspan, v. Random House (cent. denied), even though the respondent, her book
publisher, had months before spent tens of thousands of dollars sending her around the country to promote her
autobiography. (2013)

— Omitted from financial disclosure that the University of Rhode Island paid more than $1,000 for her round-trip
flight for a commencement speech, as well as up to 11 rooms in onc of the state’s fanciest hotels for her, her
security detail and possibly some family friends. The trip included a five-car motorcade from the airport, and URI
ordered 125 copies of her autobiography for the appearance. (2016)

— Failed to recuse in 19-360, Nicassio v. Viacom, ef al. (cert. denied), where Penguin Random House was a party
on the side of the respondents. By this point, Sotomayor had earned more than $3 million from her book contracts
with PRH since becoming a justice. (2019-20)

— Initially failed to recuse from merits case 19-518, Colorado Department of State v. Michael Baca, et al., despite
her close friendship with Polly Baca, one of the respondents. After some months, she did recuse. (2020)

Justice Elena Kagan

— Failed to recuse from several Obamacare merits cases — including 11-393, NFIB v. Sebelius; 14-114, King v.
Burwell, 19-840, California v. Texas — even though she was the U.S. solicitor general at the time the White
House and her office were crafting the legal defense of the law. (2011, 2014 and 2020)

— Initially failed to recuse in the (argued and reargued) merits case 131204, Jennings v. Rodriguez, despite her
previous work on the case when U.S. solicitor general. Stepped aside when the error was brought to her attention.
(2016 and 2017)

— A speech she gave at the University of Wisconsin Law School was part of its Dean’s Summit, which is an
annual gathering for those who pledge at Icast $1,000 per year to the school. (2017)

— Failed to recuse in 19-720, U.S. v. Briones, Jr., a case that was remanded to the Ninth Circuit, even though she
had previously participated in an earlier version of this case. (2021)

— Nothing wrong with justices voting but as of April 10, 2022, was a registered Democrat. (2022)

Justice Neil Gorsuch

- Gave a talk at Trump International Hotel in Washington to The Fund for American Studies. TFAS is an
associate member of the State Policy Network, whose IHlinois-based partner organization was at the time
representing Mark Janus in a major union dues case, 16-1466, Janus v. AFSCME, that was argued the following
year. (2017)

— Failed to recuse in 19-560, Nicassio v. Viacom, et al. (cert. denied), where Penguin Random House was a party
on the side of the respondents. Gorsuch has camed more than $650,000 from his PRH book contract since
becoming a justice. (2019-20)

— Nothing wrong with justices voting but as of 2020 was a registered Republican. (2020)

— Spoke at a Florida Federalist Society event that was closed to the press and included appearances by Gov. Ron
DeSantis and former Vice President Mike Pence. (2022)
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Justice Brett Kavanaugh

— Told the Senate Judiciary Commitiee during his confirmation hearing, “As we all know, in the United States
political system of the early 2000s, what goes around comes around,” among other musings. Unclear what this
was in reference to. (2018)

— Along with Alito, met with the head of the National Organization for Marriage at the Supreme Court. NOM
submitted an amicus brief in the merits cases 17-1618, Bostock v. Clavton Co.; 17-1623, Alritude Expressv. Zarda,
and 18-107, R G. & G.R. Harris Funeral Homes v. EEOC that were unresolved at the time. (2019)

Justice Amy Barrett

— Americans for Prosperity spent more than $1 million to help get Barrett confirmed, and she did not recuse from
the merits case 19-251, Americans for Prosperity Foundation v. Bonta. (2021)

— Gave a speech at the McConnell Center at the University of Louisville, standing next to Minority Leader Mitch
McConnell, during which she exhorted the public not to view the Court as political. The speech, for which video
streaming and video recording were prohibited, was preceded by dinner with Barrett, McConnelt and 12 to 15 of
the senator’s friends. (2021)

Future justices:

Judge Ketanji Brown Jackson
~— Nothing wrong with future justices voting but as of April 10, 2022, was a registered Democrat, (2022)

Former justices:

Justice Ruth Bader Ginsburg

— Likened a Sen. Grassley proposal to create a judiciary inspector general’s office to Stalinism, saying that such
oversight “is a really scary idea” that “sounds to me very much like [how] the Soviet Union was.” (2006)

~ Was a featured presenter at the 100th anniversary gala of liberal magazine The New Republic. Worse, the event
was underwritien by Credit Suisse, which earlier in the year was a party in a Court petition. (2014)

— Gave an interview to The New Republic in which she offered a dim view of a Texas anti-abortion law, HB2,
The law was eventuaily challenged alf the way to the Supreme Court, and Ginsburg did not recuse from the case.
(2014-16).

— Called then-candidate Donald Trump a “faker” with “an cgo™ in an interview with CNN. Said she couldn’t
“imagine what the country would be [like] with Donald Trump as our president” in an interview with the New
York Times. Later apologized, saying, “My recent remarks {...] were ill-advised, and I regret making them. Judges
should avoid commenting on a candidate for public office.” Ginsburg never recused from a case in which President
Trump was a litigant. (2016; 2017-2020)

— Accepted a lifetime achievement award from the Genesis Prize Foundation, whicb came with a $1 miilion in
prize money that she later donated, though judicial gift regulations cap the value of what may be accepted at
$2.000.(2017)

— Following her Genesis Prize acceptance, was the guest of businessman Morris Kahn on a tour of the Middie
East; Kahln had business before the Court the previous year — 17-136, Opener Telecom, Inc. v. Amdocs (cert.
denied) — which preserved a lower court victory for Kahn’s company (Amdocs) and from which Ginsburg did
not recuse. (2017-18)

— Accepted the $1 million Berggruen Institute prize for philosophy and culture (also donated the money). (2019)
— Nothing wrong with justices voting but as of 2020 was a registered Democrat. (2020)
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Justice Anthony Kennedy

— Press reports indicate he spoke to the Trump presidential campaign as the campaign was compiling a list of
prospective Supreme Court nominees. (2016)

~— Initially failed to recuse in merits case 17-269, Washington v. U.S., despite his previous work on it as a lower
court judge. Stepped aside once the error was identified. (2018)

Justice Antonin Scalia

— Voiced his opposition to tribunals for Guantanamo detainees weeks before the Court heard a case on that issue
(from which he did not recuse, despite public outcry), saying, “We are in a war. We are capturing these people on
the battieficld. {...] War is war, and it has never been the case that when you capture a combatant, you have to give
them a jury trial in your civil courts. It's a crazy idea to me.” (2006)

— Attended Koch Industries-backed retreat in Palm Springs, Calif., at time in which Koch was bankrolling several
litigants with cases before the Supreme Court. (2007)

— Addressed a closed-door, closed-press cvent, called a "Conservative Constitutional Seminar,” hosted by the
Tea Party Cauncus. (2011)

— During a speech in Brooklyn, and as he and his colleagues were weighing the very issue, said it’s “truly stupid”
the Court would have the “last word™ on whether an NSA surveillance program oversteps the bounds of the Fourth
Amendment. (2014)

— Flew on a private plane, furnished by John Poindexter, from Houston to Marfa, Tex., to stay for free in a $700-
per-night room on Poindexter’s ranch, where Scalia sadly passed away. Poindexter was a 2015 Supreme Court
litigant in 15-150, Hinga v. MIC Group, cert. denied; Poindexter’s company, J.B. Poindexter & Co., owns MIC
Group. (2015-16)



46

Appendix B: Recent Ethical Lapses by Lower Court Judges

These lapses were compiled by Fix the Court staff in March and April 2022 and are in chronological order.
Citations have been included.

1. InJan. 2020, Fifth Circuit Judge Kyle Duncan deliberately misgendered the respondent, a transgender woman,

more than two dozen times in his opinion in U8 v. Varner.**

2. In Mar. 2020, then-Western District of Kentucky Judge Justin Walker at his investiture ceremony disparaged
the Chief Justice of the United States, talked about his appearances on Fox News and in so many words (e.g..
“We will not surrender”™) spoke as if he were separating himself from half the country — and half people
whose litigation he’d soon be ruling on.”

3. In June 2020, D.C. Circuit Senior Judge Laurence Silberman sent an email to every judge in his court and all
D.C. District judges, plus other courthouse staff, in which he criticized a Senate proposal to rename U.S.
military bases named after Confederate officers as “madness™ and downplayed slavery being a cause of the
Civil War. ™

4. In Dec. 2020, Senior Southern District of lowa Judge Robert Pratt insulted then-President Trump and those
he pardoned in a media interview, saying, “It’s not surprising that a cniminal like Trump pardons other
criminals. [... A]pparently to get a pardon, one has to be either a Republican, a convicted child murderer or a
turkey. "

5. In April 2021, Judge Silberman in his opinion in Tah v. Global Witness Publishing went far bevond the facts
of the case to rail against the purported media “bias against the Republican Party.” calling the New York Times
and Washingion Post “Democratic Party broadsheets™ and adding that “Silicon Valley [...] similarly filters
news delivery in ways favorable to the Democratic Party.”

6. In May 2021, a panel of Fifth Circuit judges removed Southern District of Texas Judge Lynn Hughes from a
case, U8 v, Khan, due to what the panel called a “fixed and inflexible view of the case™ after making several
anti-government remarks, including calling Justice Department lawvers “blue-suited thugs™ and “retarded™
and expressing, per the pancl, that government attomeys, are “lazy, uscless, unintelligent, or arrogant.™”

7. In Aug. 2021, Ninth Circuit Judge Lawrence VanDvke in his opinion in Ford v. Peery compared his
colleagues to carcer criminals, who would feel no “shame™ if thev had to confront what he called their “rap
sheet,” i.c.. a series of opinions VanDvke described as “habeas dvsfunction.” **

8. In Sept. 2021, Ninth Circuit Senior Judge Carlos Bea accepted an award at an event hosted by failed
insurrectionist John Eastman,™

LS. . Varner, 948 F 3d 250 (2020).
* See Judge Walker's speech at this link.

* See, “A judge’s all-courthouse email sparks debate over removal of Confied symbols,” Washington Post, June 16, 2020
(link).

* See, “Federal judge in lowa ridicules Trump's pardons,” Associated Press, Dec. 29, 2020 (link).

* Tah v, Global Witess Publishing, Inc., 991 F.3d 231 (2021).

AULS. v. Khan, 997 F.3d 242 (2021).

* Ford v. Peery, 9 F.dth 1086, 1097 (2021).

* See, “Ninth Circuit Judge Carlos Bea Despicably Agrees to Be Honored by John Eastman’s Claremont Institute, at Event with
Orwellian Panel on *Election Integrity,”” Election Law Blog, Sept. 1, 2021 (link).
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In Sept. 2021, when confronted about breaking the federal recusal statute by Wall Street Journal reporters
investigating judges’ participation in cases in which they had a financial interest in a party, several judges
downplaved the significance of their lawbreaking and their responsibility to have complied with the law.
Examples include: Eastern District of Texas Judge Rodney Gilstrap pleading ignorance as to what was
required by the recusal statute, claiming he had declined to disqualify himself in some cases because he
believed they'd require little or no action on his part and in others because he didn’t think his wife’s holdings
fell under the ambit of the law; Central District of California Judge R. Gary Klausner saying he had delegated
conflict-screening to his staff; and Senior Eastem District of New York Judge 1. Leo Glasser and District of
Nebraska Judge John Gerrard faulting the judiciary’s own financial reporting requirements, claiming that by
only requiring the disclosure of stock ownership annually, they did not have motivation to keep themselves
informed of their holdings vear-round.*

. In Jan. 2022, Judge VanDyvke wrote a bizarre separate concurrence to his own majority opinion in order to

mock his fellow Ninth Circuit judges” jurisprudence on gun cases and demean their integrity. '

. In Jan. 2022, in the midst of the Omicron surge, Fifth Circuit Judge Jerry Smith demanded that an attomey

remove his mask during oral argument despite the fact that the attorney was plainly audible and made his
preference to remain masked clear.

. In Jan. 2022, writing that “The Good Ship Fifth Circuit is on fire.” Judge Smith in a case involving United

Airlines” vaccine mandate for emplovees lambasted his two colleagues who held the majority in a 2-1
decision, calling it “incoherent reasoning” and “an orgy of jurisprudential violence,” which, had he written it
himself, would cause him to “hide [his] head in a bag.™

. In Feb. 2022, Fifth Circuit Judge James Ho gave a specch defending Georgetown University Law Center’s

Ilya Shapiro for tweeting that President Biden's pledge to nominate a Black woman to the Supreme Court
would result in a “lesser” nominee who will “always have an asterisk attached. ™

Of the judges listed above, only Silberman (in the all-court email instance) and Pratt to my knowledge have
apologized for their intemperance,

* See, “Federal Judges With Financial Conflicts,” Wall Street Journal, Sept. 28, 2021 (link).

N MeDougall v. County of Ventira, 20-56220 (5th Cir., Jan. 20, 2022).

# See, *3th Cireuit judge aceused of forcing DOJ attorney 1o remove mask,” Reuters, Feb. 3, 2022 (link).
* Sambrano v. United Airlines, 21-11159 (5th Cir., Feb, 17, 2022).

* See, *“Go ahead and cancel me too.” Judge defends embattled Georgy 1 Law hire,” Rewters, Feb. 16, 2022 (link)




48

Mr. JOHNSON of Georgia. Thank you, Mr. Roth.
Mr. Sherman, you may begin.

STATEMENT OF DONALD K. SHERMAN

Mr. SHERMAN. Thank you.

Chair Johnson, Ranking Member Issa, and Members of the Sub-
committee, thank you for the opportunity to testify before you
today about the urgent need for Congress to ensure that Federal
judges meet the highest ethical standards.

I am here representing Citizens for Responsibility and Ethics in
Washington, a nonpartisan, nonprofit organization focused on en-
suring the integrity of our government institutions. Today, there is
a crisis of confidence in our Federal judiciary. This crisis is the re-
sult of a number of overlapping failures, but chief among them is
the judiciary’s apparent inability to abide by the rules of ethical
conduct their high office requires.

In a nine-year period, more than 130 Federal judges have pre-
sided over at least 650 cases in which they have a material finan-
cial interest in one of the parties. These conflicts have or will touch
every congressional district in America.

In addition, Supreme Court justices across the ideological spec-
trum have engaged in conduct that raises ethical or impartiality
concerns.

One of the more egregious examples in recent memory arises
from a spousal conflict. Earlier this year, Justice Clarence Thomas
failed to recuse from a case, Trump v. Thompson, where he was the
lone dissent in the court’s decision to reject former President
Trump’s attempt to block the release of documents requested by
the January 6th Committee. He did this despite his wife Ginni
Thomas’ active support of and communications with Trump Admin-
istration officials about the subject of the Committee’s inquiry, the
former President’s efforts to overturn the 2020 election.

By deciding to hear this case, Justice Thomas has undermined
public trust in the court’s impartiality. The ethics issues facing the
court are longstanding and not limited to one justice.

The patchwork of rules and regulations that the Federal judici-
ary developed to police itself has failed, and the Supreme Court’s
unwritten honor system is clearly broken. Public confidence in the
third branch is at or near all-time lows, 53 percent of Americans
having an unfavorable view of the high court. For an institution
whose currency is credibility, this is an abject failure.

Despite having the power of judicial review and enjoying life ten-
ure, Federal judges have substantially fewer ethical checks than
their counterparts in the Legislative and Executive Branches. We
require even low-level Executive Branch employees to abide by a
vigorous code of conduct, and we have numerous ways to hold them
accountable, including by subjecting them to the criminal conflicts
of interest statute. Yet, our Federal judges and justices are exempt
from this provision.

Not only do most government ethics rules not apply to Federal
judges at all levels, but the Supreme Court does not even have a
code of conduct to provide clear and binding ethical guidance or a
transparent process for recusals when conflicts do arise.



49

It has become clear that the judiciary cannot or will not effec-
tively regulate itself. It is now time for Congress to step in.

We recommend three immediate actions that Congress can take
to rebuild the Federal judiciary’s ethics regime.

First, Congress needs to direct the Supreme Court to adopt a
code of ethical conduct. Specifically, the code needs to include de-
tailed standards to protect the court’s impartiality, and clear guid-
ance regarding recusal, spousal conflicts, gifts, speeches, travel, fi-
nancial conflicts, and other issues that I address in greater detail
in my written testimony.

Second, Congress should enact a blanket prohibition on all Fed-
eral judges, their spouses, and their dependent children owning or
trading any individual stocks or other similar financial instru-
ments. Banning judges and their families from buying and owning
individuals’ stocks is the simplest way to address the financial con-
flicts that are undermining our judicial system.

Many judges have claimed they are unfamiliar with their own as-
sets or ethical obligations. Litigants often don’t feel comfortable po-
licing conflict concerns. Congress can address this issue at scale.

Third, Congress should apply the Federal Criminal Conflict of In-
terest statute, 18 U.S.C. 208, to the entire Federal judiciary. By ex-
panding this key law, Congress would be adding a powerful tool to
combat egregious ethical misconduct in the judiciary, while binding
it to similar rules as the other branches, as Ranking Member Issa
put it in October.

In closing, it is important to note that the crisis of ethics in our
government is the result of decades of benign neglect by leaders in
all three branches of government, not the misconduct of one or
even a few people.

Ethics is not a partisan issue. The public can and should demand
that Federal judges are held to the highest ethical standards. As
the public’s representatives in Congress, the task is now yours to
mandate reform. Though judges and justices interpret and some-
times strike down Federal law, they are not above it.

Thank you for the opportunity to testify. I look forward to your
questions.

[The statement of Mr. Sherman follows:]
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TESTIMONY BEFORE
THE HOUSE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE COURTS, INTELLECTUAL PROPERTY, AND THE
INTERNET HEARING ON
“BUILDING CONFIDENCE IN THE SUPREME COURT THROUGH ETHICS AND
RECUSAL REFORMS”

APRIL 27, 2022

DONALD K. SHERMAN
SENIOR VICE PRESIDENT AND CHIEF COUNSEL
CITIZENS FOR RESPONSIBILITY AND ETHICS IN WASHINGTON (CREW)

Chairman Johnson, Ranking Member Issa, and members of the Subcommittee, thank you for the
opportunity to appear before you today to address the worrying state of ethics at the Supreme
Court and throughout the federal judiciary. The issues we will discuss today are of the highest
importance, as they have contributed to the burgeoning crisis of institutional legitimacy that is
slowly engulfing our entire democratic system.

Citizens for Responsibility and Ethics in Washington (“CREW™) is a non-partisan non-profit
organization committed to ensuring the integrity of our government institutions and promoting
ethical governance. I appear here on behalf of CREW to urge that you act to ensure that our high
court and the entire third branch are held to the highest standards of ethical conduct.

Before I begin, I would like to applaud members of the Subcommittee for passing the important
bipartisan Courthouse Ethics and Transparency Act. It takes important steps to bring more
transparency and accountability to the current judicial ethics regime, and 1 hope that Congress
will send it to President Biden's desk expeditiously. I also commend the Subcommittee's prompt
response to this evolving and multifaceted ethics situation,

This crisis of public confidence in the federal judiciary has various related elements that [ will
address. Just one indicator of this concern is recent polling finding that Americans' disapproval
of the Supreme Court has been rising, with 53% now having an unfavorable opinion of the high
court, the highest disapproval rating since Gallup began polling the question twenty years ago.'
But the overall effect is a broken system that undermines the public’s faith in the justice system
and in our government. I have had the privilege of working in the judicial branch of our
government and have every confidence that most federal judges are people of the highest honor
and integrity. But the system of vague, inadequate rules and loose self-monitoring has

! Jeffrey M. Jones, “ Approval of U S. Supmmc Court Do\\nto 40%, ANcu Lo\\ Gallup, Sep. 23, 2021,
hitps:/mews. gallup com/poll/354908/; al-
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unfortunately resulted in a failure to uphold the rules of ethical conduct their high offices require.
Supreme Court Justices have repeatedly engaged in conduct that causes the public to question
their impartiality. Hundreds of federal judges have presided over cases in which they have a
material financial interest in one of the parties,

As CREW argued in testimony submitted to the Subcommittee in October, it is time for a
fundamental re-thinking of the responsibilities that those who are entrusted with interpreting our
laws owe to the people over whom they exercise their power.” The patchwork of rules and
regulations that the federal judiciary developed to police itself has failed, and the Supreme
Court’s unspoken ethical honor system would be untenable even if it wasn’t clearly broken. As a
result of these and other factors, public confidence in the third branch is at or near all-time lows.?
Still, in his annual report on the state of the federal judiciary, Chief Justice Roberts minimized
the ethics concerns facing the courts.

Since the federal judiciary cannot or will not effectively regulate itself, Congress must step in.
There are a number of actions that you can take under the Constitution to respond to this
crisis--each of which will help rebuild public confidence in the judiciary. And while Congress
cannot solve this problem by itself, these necessary steps can help to ensure that the judicial
branch is held to the high ethical standard their positions demand.

1. Spousal Conflicts of Interest

Recent news reports raise questions about Supreme Court Justices” impartiality and recusal
obligations with respect to cases that affect their spouse’s political interests, business clients, and
relate to their advocacy work." For example, Justice Clarence Thomas has failed to recuse from
Supreme Court cases relating to the 2020 election, including in Trump v. Thompson, where
Justice Thomas was the lone dissent from the Court’s decision to reject President Trump's
attempt to block the release of documents requested by the House Select Committee to
Investigate the January 6th Attack on the United States Capitol, despite his spouse’s active
support of and communications with Trump administration officials about President Donald J.

* Hearing on Judicial Ethics and Transparency: The Limits of Existing Statutes and Rules, Before the Subcomm. On
Courts, Intellectual Property, and the Internet, H. Comm. on the Judiciary (“October Hearing™). Statement of Noah
Bookhmder Octobcr 26, 2021

; Ed Pilkington,
- Wlm has more 1nl‘lucncc on suprcmc c-::urt Clarcmc Thomas or hIS acln |s| W |I‘c" » Fuardmn Jan, 6, 2022,
F case-ginni-tl
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Trump’s unprecedented efforts to overturn the 2020 election.’ By deciding to hear these cases,
Justice Thomas compromised the Court’s independence and impartiality and contributed to the
Court's current crisis of public confidence,

There have been long standing concerns regarding Justice Thomas’ potential conflicts of interest
related to his wife’s activities. For example, similar ethics issues arose as a result of Virginia
Thomas reportedly receiving $200,000 in consulting fees from an individual who filed an amicus
brief with the Supreme Court regarding President Trump's Muslin ban.® She also serves on the
advisory board for an organization that filed an amicus brief in an affirmative action case
currently pending before the Supreme Court’ and weighed in publicly on controversial issues that
are likely to come before the Supreme Court.* Justice Thomas’s failure to recuse from these
cases not only undermines the Supreme Court's impartiality, it also potentially violates his ethical
obligations under 28 U.S.C. § 455.

A. The Disqualification Statute: 28 U.S.C. § 455

Congress passed the governing statute for disqualification of a justice, judge, or magistrate judge,
28 U.S.C. § 455, to require all federal judges, including members of the Supreme Court, to
recuse themselves from any judicial proceedings in which their impartiality might reasonably be
questioned.” In addition, a judge must recuse when he knows that his spouse has “any . . . interest
that could be substantially affected by the outcome of the proceeding.”"” Under the Court's
current ethical framework, individual Justices decide for themselves whether recusal is warranted
under Section 455." This process leaves Justices largely unaccountable if they fail to properly
recuse themselves from cases in which their impartiality may reasonably be questioned, since
recusal determinations are not subject to review.

For executive branch employees, who are subject to a similar recusal standard by virtue of the
executive branch’s standards of ethical conduct, the integrity of the agency’s decision-making
process is protected by requiring employees who are dealing with appearance issues to consult
with an agency’s ethics official.”” In determining whether an employee should participate in a
specific matter, the agency’s ethics official weighs the appearance concerns against the interests

* See Letter to Chief Justice John G. Robents, Jr. from Noah Bookbind
hitps: i i A aints/thoms
onduct/.
° Mayer. New Yorker, Jan. 31, 2022

7 Students for Fair Admissions v. President and Fellows of Harvard College, No. 20-1199 (U.S. Jan. 24. 2022).
# Mayer, New Yorker, Jan. 31, 2022

28 U.S.C §455(a).

128 US.C. § 455(b)(4).

' See Chief Justice John G. Roberts, “2011 Year-End Report on the Judiciary,” Dec. 31, 2011,

https:fwww. supremecourt. gov/publicinfo/vear-end/vear-endreports aspx.

er, Apr. 1. 2022,
15~ ~IECUSC-

5 CFR. § 2635.502,
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of the Government in the employee’s participation, while taking into account all relevant
circumstances and a list of factors."

All of this underscores the need for the Supreme Court to adopt a Code of Conduct with formal
and transparent recusal processes.

In this regard, there are existing models used by the Supreme Court that may be instructive when
considering processes to include in a Supreme Court Code of Conduct to help the Court preserve
its impartiality." In the absence of a similar process for members of the Court, Justices will
continue to make these decisions for themselves on a seemingly ad hoc, opaque, and unregulated
basis, and the Supreme Court will likely continue to be viewed by the public as largely
unaccountable and increasingly “politicized.”"*

B. The Ethics in Government Act

Specific circumstances identified in the statute requiring recusal, such as when a spouse has a
financial interest in a subject matter in controversy or in a party to the proceeding,'® may never
come to light in individual cases due to loopholes in the Ethics in Government Act (“EIGA”).
Although EIGA establishes financial disclosure reporting requirements for the Justices and other
judicial officers,"” spousal conflicts of interest based on their clients or outside positions are
difficult to identify under EIGA's current reporting regime." Spousal outside positions and
clients are not always required to be disclosed. For example, when spousal compensation passes
through a limited liability company (“LLC”) or similar legal entity, there is currently no
requirement to disclose the client who generated the spousal earned income. Only the spouse’s
LLC or other business entity would need to be reported as the source of spousal earned income.'”
In contrast, if compensation is sent directly to the spouse without passing through an LLC or
similar business entity, the client is required to be reported as a source of spousal earned income
assuming the $1,000 reporting threshold is met.” In the latter case, potential spousal conflicts of
interest can be more easily identified.

B id
" For example, in 1991 the Court adopted a resolution that requires a Justice who “desires to receive compensation
for teaching [to] obtain the prior approval of the Chief Justice. Should the Chief Justice deny approval, the request
may be renewed to the Court and granted by it. If the Chief Justice desires to receive compensation for teaching, he
must obtain the prior approval of the Count.” U.S. Supreme Court Resolution, Jan, 18, 1991,

. ads/2022/03/199 - i ]

'* Maver, New Yorker, Jan. 31, 2022,

®28 U.S.C. § 455 (b)(4).

75 1U.8.C. app. § 101(D(11).

'8 Spousal uncompensated outside positions are not required to be disclosed. Only spousal positions that result in
ecarned income that exceeds the $1,000 reporting threshold is required to be disclosed. See 5 U.S.C. app.
$102(e)(1)(A).

"5 US.C. app. §102(e)(1)(A).

M5 US.C.app. §102(e)(1)A).
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C. Amicus Briefs

In more and more cases before the Court, third parties submit and Justices refer to amicus briefs
that weigh in on controversial issues under consideration.” When the views expressed in an
amicus brief or by a party cite to public statements or advocacy positions by a Justice’s spouse,
or when a spouse has ties to an entity that files an amicus brief, obvious questions arise about
whether a Justice has the requisite impartiality or appearance of impartiality to participate in that
case. For this reason, some spouses have chosen to step back from pursuing legal or advocacy
work on controversial issues that will likely end up being decided in cases brought before the
Court.** Jane Roberts, Chief Justice Roberts® wife, for example, left her lucrative career as a
partner at an international law firm to join a legal recruiting business in order to avoid conflicts
of interest when her husband was appointed to the Supreme Court.” The decision by a spouse to
step back may come at a personal cost, however, and for that reason may not be the right choice
for every individual. In every circumstance, the Justice must nevertheless assume primary
responsibility for protecting the Court’s impartiality and take appropriate measures to recuse
from cases in which their impartiality could reasonably be questioned due to their spouse's
advocacy work and affiliations. When questions about the Court’s impartiality are at issue,
recusal needs to be the Justices' default position rather than the exception,

For this reason, CREW supports legislative efforts to facilitate the creation of a Supreme Court
Code of Conduct that would more fully address recusal requirements that stem from spousal
business activities and political advocacy work. The Supreme Court Code of Conduct should
also address these issues in the context of the rising use of amicus briefs.

In addition, CREW supports legislative efforts to enhance disclosure requirements so that
conflicts of interest stemming from spousal activities can be more readily discerned. For
example, these measures should require Justices to annually disclose on their public financial
disclosure report their spouse's board and consulting positions and identify any clients from
whom their spouse received compensation that exceeded $1,000. The reporting requirement
should cover clients that make payments to the spouse’s employer, LLC, or other business entity
in return for personal services. To be fair, similar reporting requirements would need to be put in
place for other public disclosure filers, including elected officials and presidential appointees
confirmed by the Senate.

! Mayer, New Yorker. Jan. 31, 2022,

]
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2. Recusal Transparency

A Supreme Court Code of Conduct should address the public’s right to know when and why a
justice chooses to recuse or not to recuse from a case. Justices will often recuse from a case
without any explanation--these nonpublic recusals reportedly occur in approximately 200 matters
each year.” This lack of transparency harms individual litigants who expect their cases to have a
fair hearing before the full court, and it harms the public’s perception of the high court.
Moreover, these nonpublic decisions don't just impact a single case: they leave the public to
wonder whether there are other similar cases where the justice should have recused--but chose
not to.

A Supreme Court Code of Conduct needs to ensure that recusal decisions are made in writing
and on the record, even if a Justice considers recusal but ultimately participates in the matter.
Public confidence in the integrity of the courts is best served by recusal decisions that articulate
why a justice has decided not to participate in a matter. That transparency would have ripple
effects: it would help establish precedent for recusal, and it would allow the public--and litigants
before the Court--to understand the scope of a justice’s conflicts.

3. Outside Speaking Engagements

A Supreme Court Code of Conduct is also necessary to help address the potential ethical
concerns that arise from Justices™ participation in certain outside speaking enga